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States  Court  of  Appeals 

toe  the  Disteict  of  Columbia 

No.  13,129 


Columbian  Fuel  Coepoeation, 

Petitioner, 

V. 

i 

Fedeeal  Powee  Commission, 

Respondent. 


PETITION  FOR  REVIEW  OF  ORDER  OF  T|IE 
FEDERAL  POWER  COMMISSION 

To  the  Honorable  the  Judges  of  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia:  j 

Columbian  Fuel  Corporation,  being  aggrieved  by  the 
order  issued  by  the  Federal  Power  Commission  on  Novem¬ 
ber  29,  1955,  in  the  proceeding  bearing  said  Commission’s 
Docket  No.  G-9573,  hereby  petitions  this  Court,  pursuant 
to  Section  717r  of  Title  15  of  the  United  States  Code,  to 
review  and  set  aside  said  order,  and  shows  as  follows: 

1.  Petitioner  is  a  corporation  organized  under  thej  laws 
of  the  State  of  Delaware. 

2.  On  November  18,  1931  petitioner  (formerly  ^iney 
Oil  &  Gas  Company)  entered  into  contracts  (hereinafter 
called  the  “Warfield  Contracts”)  with  Warfield  Natural 
Gas  Company,  the  predecessor  in  title  to  United  Fue|  Gas 
Company  (hereinafter  called  “Fuel”)  whereby  Fuel  be¬ 
came  the  purchaser  of  natural  gas  produced  from  some 
83,000  acres  in  the  “Eastern  Kentucky  Gas  Field”. 

i 
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3.  The  Warfield  Contracts  provided  that  the  sales 
price  of  the  natural  gas  should  be  determined  at  five  year 
intervals  by  agreement  of  the  parties  or,  failing  such 
agreement,  by  arbitration  as  to  the  “reasonable  market 
value”. 

4.  On  October  17,  1938,  petitioner,  reserving  its  rights 
to  contest  the  jurisdiction  of  the  Federal  Power  Commis¬ 
sion  over  it,  filed  the  Warfield  Contracts,  and  the  supple¬ 
ments  thereto,  with  the  Commission. 

5.  On  September  20,  1939,  while  again  reserving  the 
jurisdictional  question,  petitioner  filed  a  statement  to  the 
effect  that  in  accordance  with  the  Warfield  Contracts  in¬ 
creased  rates  and  charges  for  the  sale  of  gas  would  be¬ 
come  effective  on  November  1, 1939. 

6.  On  October  31, 1939,  the  Commission  issued  an  order 
suspending  changes  in  the  price  of  natural  gas  furnished 
by  petitioner  to  Fuel  under  the  Warfield  Contracts,  as 
amended,  between  them. 

7.  After  an  extensive  hearing  the  Commission  (1)  va¬ 
cated  its  order  of  October  31,  1939  suspending  the  pro¬ 
posed  increased  rate  under  the  Warfield  Contracts;  and 
(2)  dismissed  the  proceedings  for  want  of  jurisdiction. 
In  the  Matter  of  Columbian  Fuel  Corporation,  Docket  No. 
G-143,  Opinion  No.  48,  June  29,  1940,  2  F.  P.  C.  200.  A 
copy  of  the  Order  Dismissing  Proceedings  for  Want  of 
Jurisdiction  is  attached  hereto  marked  Exhibit  “A”  and 
made  a  part  hereof. 

8.  The  Commission,  on  August  6, 1 954,  issued  its  Order 
No.  174-A,  Docket  No.  R-138,  wherein  it  defined  an  “inde¬ 
pendent  producer”  as  a  person  who  is  engaged  “in  the 
production  or  gathering  of  natural  gas  and  who  transports 
natural  gas  in  interstate  commerce  or  sells  natural  gas  in 
interstate  commerce  for  resale,  but  who  is  not  primarily 
engaged  in  the  operation  of  an  interstate  pipe  line”. 
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9.  On  November  30,  1954,  pursuant  to  said  Orfler  No. 
174-A,  petitioner  filed  an  application  for  a  certificate  of 
public  convenience  and  necessity  or  in  the  alternative  for 
a  disclaimer  of  jurisdiction  as  to  the  Warfield  Contracts 
and  it  filed  the  Warfield  Contracts  with  the  supplements 
thereto  with  the  Federal  Power  Commission  under  pro¬ 
test  and  subject  to  petitioner’s  disclaimers  of  jurisdiction. 
The  Warfield  Contracts  were  designated  by  the  federal 
Power  Commission  as  petitioner’s  Rate  Schedules  j Nos.  9 
and  10,  and  assigned  Docket  No.  G-7009  to  the  appljcation. 

10.  In  the  said  application  petitioner  alleged:  j 

“Applicant  [petitioner]  does  not  admit  that  it  is  a 
natural  gas  company  or  that  the  sale  of  gas  for 
which  a  certificate  is  here  sought  is  subject: to  the 
jurisdiction  of  the  Commission;  on  the  contrary, 
Applicant  contends  that  it  is  not  a  natural  gajs  com¬ 
pany  and  that  the  sale  herein  described  is  npt  sub¬ 
ject  to  the  jurisdiction  of  the  Commission,  but 
Applicant  makes  this  application  solely  for  the 
purpose  of  complying  with  said  Order  No.  j  174-A 
and  thereby  avoiding  any  penalty  which  might  be 
incurred  by  a  failure  to  comply  with  the  provisions 
of  said  Order  No.  174-A  or  the  Natural  Gas  Act. 
Accordingly,  this  application  is  filed  under  protest 
and  without  the  waiving  by  Applicant  of  any  rights 
under  Section  1(b)  of  the  Natural  Gas  4-ct  or 
otherwise.” 

11.  Petitioner  is  a  private  corporation  not  a  public 
utility  engaged  in  the  production  of  natural  gas  and  oil. 
It  holds  no  franchises,  it  exercises  no  power  of  eihinent 
domain,  enjoys  no  monopoly,  transports  no  gas  across  any 
state  boundary  and  owns  or  operates  no  pipe  line  save  the 
field  gathering  lines  necessary  to  connect  its  wells  with  the 
pipe  lines  into  which  its  gas  production  is  delivered]  It  is 
a  subsidiary  of  Columbian  Carbon  Company,  a  corporation 
principally  engaged  in  the  manufacture  of  carbon  black. 
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12.  On  November  18,  1955,  the  Commission  in  its 
Docket  Nos.  G-7005  to  G-7017,  inclusive,  and  G-7019,  issued 
a  Notice  of  Applications  and  Date  of  Hearing  in  which  it 
consolidated  fourteen  applications  for  certificates  of  public 
convenience  and  necessity,  which  applications  included  said 
Docket  No.  G-7009,  and  set  the  hearing  of  these  applica¬ 
tions  for  December  27,  1955.  The  Warfield  Contracts  and 
the  sales  thereunder  are  the  subject  matter  of  the  said 
Docket  No.  G-7009,  as  set  forth  in  paragraph  9  hereof. 

13.  On  December  27,  1955,  pursuant  to  said  Commis¬ 
sion’s  said  Notice  referred  to  in  paragraph  12  hereof,  a 
hearing  was  convened  before  Joseph  Zwerdling,  Presiding 
Examiner  of  the  Commission. 

14.  Petitioner  appeared  and  moved  that  the  proceed¬ 
ings  in  Docket  No.  G-7009  be  severed  and  set  down  for 
hearing  at  a  future  date  on  the  grounds  that  evidence  be 
introduced  in  that  docket  as  to  whether  or  not  the  Com¬ 
mission  has  jurisdiction  over  the  subject  matter. 

15.  The  Staff  Counsel  of  said  Commission  stated  he 
did  not  object  to  the  motion  and  offered  no  evidence  what¬ 
soever  to  said  Docket  No.  G-7009. 

16.  The  Presiding  Examiner  stated  that  at  the  conclu¬ 
sion  of  the  hearing  he  would  certify  the  motion  to  sever  to 
the  Commission  for  the  Commission’s  action. 

17.  On  January  11,  1956,  the  Commission  issued  its 
Findings  and  Order  Issuing  Certificates  of  Public  Con¬ 
venience  and  Necessity  in  all  the  consolidated  dockets, 
including  Docket  No.  G-7009.  By  the  said  Order  the  Com¬ 
mission  purported  to  find,  among  other  things,  that  the 
hearing  was  uncontested  and  that  petitioner  is  subject  to 
the  jurisdiction  of  the  Commission  in  Docket  No.  G-7009. 
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18.  Upon  information  and  belief,  the  Commissioh  has 
not  acted  upon  the  motion  to  sever  referred  to  in  para¬ 
graph  14  above. 

19.  The  failure  of  the  Commission  to  act  on  thd  said 
motion  to  sever  and  its  issuance  of  its  Findings  and  Order 
Issuing  Certificates  of  Public  Convenience  and  Necessity 
without  evidence  as  aforesaid  has  been  called  to  the  Atten¬ 
tion  of  the  Commission’s  staff  and  failing  action  a  petition 

i 

for  rehearing  will  be  presented. 


20.  Prior  to  September  30,  1955,  and  pursuant  tjo  the 
provisions  of  the  Warfield  Contracts,  representatives  of 
petitioner  and  Fuel  had  extensive  negotiations  as  to  the 
price  to  be  paid  by  Fuel  to  petitioner  during  the  five  |  year 
period  beginning  November  1,  1955  and  a  supplement, 
dated  September  27,  1955,  was  entered  into  providing  for 
the  price  for  the  five  year  period  commencing  November 
1,  1955. 


21.  On  September  30,  1955  petitioner  filed  witli  the 
Commission  the  said  supplement  to  the  Warfield  Contracts 
as  a  supplement  to  its  Federal  Power  Commission  jRate 
Schedule  No.  10  reserving  its  right  to  except  to  and  object 
to  the  procedure  and  jurisdiction  of  said  Commission.! 


22.  On  October  28,  1955,  said  Commission,  without 
hearing,  issued  its  order,  a  copy  of  which  is  attached  jiere- 
to  marked  Exhibit  “B”  and  made  a  part  hereof,  finding 
the  said  rate  schedule  to  be  for  sales  subject  to  the  juris¬ 
diction  of  said  Commission  ordering  a  public  hearing;  con¬ 
cerning  the  lawfulness  of  said  proposed  changes!  and 
suspending  the  use  thereof  until  April  1,  1956  for  lack  of 
sufficient  grounds  to  warrant  shortening  the  suspension 
period  and  denying  petitioner’s  application  for  a  shortened 
suspension  period. 
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23.  On  November  3,  1955,  and  within  30  days  after  the 
issuance  of  said  order,  petitioner  filed  with  the  Commission 
an  application  for  rehearing,  pursuant  to  Section  717r  of 
Title  15  of  the  United  States  Code. 

24.  On  November  29,  1955,  the  Commission  issued  an 
Order  Denying  Application  for  Reconsideration  and  Vaca¬ 
tion  or  Amendment,  a  copy  of  which  is  attached  hereto 
marked  Exhibit  “C”  and  made  a  part  hereof. 

25.  Petitioner  avers  that  said  Order  of  the  Commission 
issued  in  Docket  No.  G-9573  on  November  29,  1955  is  un¬ 
reasonable,  capricious,  arbitrary  and  contrary  to  law  for 
the  following  reasons: 

A.  The  Commission  erred  in  suspending  the  price 
established  pursuant  to  the  Warfield  Contracts  ex 
parte  without  taking  evidence  or  acting  upon  peti¬ 
tioner’s  request  for  disclaimer  of  jurisdiction; 

B.  The  Commission  erred  in  finding  ex  parte  in  its 
Order  that  it  had  jurisdiction  over  petitioner  with¬ 
out  taking  evidence  and  without  reversing  its  find¬ 
ings  of  lack  of  jurisdiction  over  the  Warfield  Con¬ 
tracts  as  made  after  hearing  in  Docket  No.  G-143; 

C.  The  Commission  erred  in  suspending  a  price  ex 
parte  which  price  was  established  pursuant  to  the 
terms  of  the  Warfield  Contracts  which  were  exe¬ 
cuted  prior  to  the  enactment  of  the  Natural  Gas  Act. 

26.  All  of  the  foregoing  objections  to  said  Order  were 
set  forth  and  urged  by  petitioner  before  the  Commission 
in  the  application  for  rehearing  referred  to  in  paragraph 
23  of  this  petition. 
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Petitioner  therefore  prays  that  this  Honorable  Court 
may  review  said  order  and  enter  a  judgment  setting  said 
order  aside,  and  that  such  orders  may  be  made  herein 
as  to  the  Court  may  seem  just. 


Dated:  January  19,  1956. 

Harry  J.  Gerrity, 

Attorney  for  Petitioner , 

Office  and  P.  0.  Address,  j 
Suite  1001  Hill  Building, 

17th  and  Eye  Streets, 
Washington,  D.  C. 

Of  Counsel: 

Frederick  H.  Stokes, 

Frederic  A.  Collins, 

Clark,  Carr  &  Ellis, 

120  Broadway, 

New  York  5,  New  York. 
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UNITED  STATES  OF  AMERICA 

United  States  Court  of  Appeals  for  the 
District  of  Columbia 

State  of  New  York  l 
County  of  New  York  j  ss’  * 

Carl  E.  Kayser,  being  duly  sworn,  deposes  and  says 
that  he  is  an  officer,  to  wit,  the  President  of  Columbian 
Fuel  Corporation,  the  petitioner  above  named ;  that  he  has 
read  the  foregoing  petition;  that  as  to  the  allegations 
contained  therein  he  is  credibly  informed  and  believes  the 
same  to  be  true. 

Carl  E.  Kayser. 

Sworn  to  before  me  this 
19th  day  of  January,  1956. 

Margaret  Ann  Moerlins 

Notary  Public 

MARGARET  ANN  MOERLINS 
Notary  Public,  State  of  New  York 
No.  41-7980250 
Qualified  in  Queens  County 
Cert,  filed  in  New  York  County 
Commission  Expires  March  30th,  1956 


Attached  to  the  Petition  were  Exhibits  A,  B  and  C,  three 
Orders  of  the  Commission.  They  are  printed  on  the  follow- 


ing  pages  as: 

1.  Docket  No.  G-143 — Order  dismissing  pro¬ 
ceedings  for  want  of  jurisdiction .  Pgs.  9  &  10 

2.  Docket  No.  G-9573 — Order  suspending 
proposed  changes  in  rates  and  denying 

petition  for  shortened  suspension  period  11  to  13 

3.  Docket  No.  G-9573 — Order  denying  ap¬ 

plication  for  reconsideration  and  vaca¬ 
tion  or  amendment .  14  &  15 

*  *  * 
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Docket  No.  G-143— -Order  Dismissing  Proceedings  | 
for  Want  of  Jurisdiction. 

[1067]  *  UNITED  STATES  OF  AMERICA 
Federal  Power  Commission 

Commissioners:  Leland  Olds,  Chairman;  Claude j  L. 

Draper,  Basil  Manly,  Clyde  L.  Seayey,  concurring. 

John  W.  Scott,  dissenting. 

June  29,  1940 

Docket  No.  G-143 
In  the  Matter  of 

Columbian  Fuel  Corporation  j 

ORDER  DISMISSING  PROCEEDINGS  FOR  j 
WANT  OF  JURISDICTION  j 

Upon  consideration  of  the  orders  previously  issued  in  jthis 
case;  the  evidence  of  record;  the  briefs  filed  by  Colum¬ 
bian  Fuel  Corporation,  Counsel  for  the  Federal  Power 
Commission,  and  as  amici  curiae,  the  State  of  West 
Virginia,  the  Public  Service  Commission  of  West  Vir¬ 
ginia,  the  Public  Service  Commission  of  Kentucky,  |  the 
Mid-Continent  Oil  &  Gas  Association,  the  Independent 
Petroleum  Association  of  America  and  the  National 
Association  of  Railroad  and  Utilities  Commissioners; 
and  the  oral  arguments  of  interested  participants  made 
to  this  Commission,  sitting  en  banc,  on  June  17,  1£40; 
the  Commission,  having  on  this  date  entered  its  Opinion 
No.  48,  containing  its  findings  of  fact  and  conclusions 
therefrom,  which  opinion,  findings  and  conclusions  are 

_  j 

*  Numbers  in  brackets  refer  to  page  numbers  of  the  Transcript  and  Stipple- 

mental  Transcript  filed  by  the  Commission. 


10 


hereby  referred  to  and  made  a  part  hereof;  it  is  ordered 
that: 

(1)  The  order  of  October  31, 1939,  suspending  the  pro¬ 
posed  increased  rate  filed  by  the  Columbian  Fuel 
Corporation  be  and  it  is  hereby  vacated;  and 

(2)  All  proceedings  herein  be  and  they  are  hereby  dis¬ 
missed  for  want  of  jurisdiction. 

By  the  Commission. 

Leon  M.  Fuquay 
Leon  M.  Fuquay, 
Secretary. 

*  *  * 


11 


Docket  No.  G-9573 — Order  Suspending  Proposed  Changes 
in  Rates  and  Denying  Petition  for  Shortened 

Suspension  Period. 

[110]  UNITED  STATES  OF  AMERICA 

Federal  Power  Commission 

Before  Commissioners :  Jerome  K.  Juykendall,  Chair 

Claude  L.  Draper,  Frederick  Stueck  and  William 
R.  Connole. 

Docket  No.  G-9573 

j 

In  the  Matter  of 

Columbian  Fuel  Corporation 

ORDER  SUSPENDING  PROPOSED  CHANGES  dr 
RATES  AND  DENYING  PETITION  FOR 
SHORTENED  SUSPENSION  PERIOD 

i 

Columbian  Fuel  Corporation  (Applicant),  on  September 
30,  1955,  tendered  for  filing  proposed  changes  in  presently 
effective  rate  schedules  for  sales  subject  to  the  jurisdiction 
of  the  Commission.  The  proposed  changes,  which  constitute 
increased  rates  and  charges,  are  contained  in  the  following 
designated  filings,  which  are  proposed  to  become  effective 
on  the  date  shown: 

Rate  Schedule  Effective 

Description  Purchaser  Designation  Date1 

Supplemental  United  Fuel  Supplement  No.  11  to  Nov.  1,  1955 

Agreement,  dated  Gas  Company  Applicant’s  FPC  Gas 
September  27, 1955  Rate  Schedule  No.  10 

Notice  of  Change,  United  Fuel  Supplement  No.  12  to  Novj.  1,  1955 

dated  September  29,  Gas  Company  Applicant’s  FPC  Gas 

1955  Rate  Schedule  No.  10 

‘The  stated  effective  date  is  the  first  day  after  expiration  of  the  required 
thirty  days’  notice,  or  the  effective  date  proposed  by  Applicant  if  later. 
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On  October  14, 1955,  Applicant  filed  a  petition  requesting 
a  shortened  suspension  period  of  one  week. 

The  increased  rates  and  charges  proposed  in  the  afore¬ 
said  filings  have  not  been  shown  to  be  justified,  and  may¬ 
be  unjust,  unreasonable,  unduly  discriminatory,  or  prefer¬ 
ential,  or  otherwise  unlawful. 

till]  The  Commission  finds: 

(1)  Applicant’s  petition  requesting  a  shortened  suspen¬ 
sion  period  does  not  present  sufficient  facts  to  war¬ 
rant  shortening  the  suspension  period  to  one  week. 

(2)  It  is  necessary  and  proper  in  the  public  interest  and 
to  aid  in  the  enforcement  of  the  provisions  of  the 
Natural  Gas  Act  that  the  Commission  enter  upon  a 
hearing  concerning  the  lawfulness  of  the  said  pro¬ 
posed  changes,  and  that  the  above-designated  sup¬ 
plements  be  suspended  and  the  use  thereof  deferred 
as  hereinafter  ordered. 

The  Commission  orders: 

(A)  Pursuant  to  the  authority  contained  in  Sections  4 
and  15  of  the  Natural  Gas  Act  and  the  Commission’s 
General  Rules  and  Regulations  (18  CFR,  Chapter 
I),  a  public  hearing  be  held  upon  a  date  to  be  fixed 
by  notice  from  the  Secretary  concerning  the  lawful¬ 
ness  of  said  proposed  changes  in  rates  and  charges ; 
and,  pending  such  hearing  and  decision  thereon,  the 
above-designated  supplements  be  and  the  same 
hereby  are  suspended  and  the  use  thereof  deferred 
until  April  1,  1956,  for  lack  of  sufficient  grounds 
to  warrant  shortening  the  suspension  period,  and 
until  such  further  time  as  they  are  made  effective 
in  the  manner  prescribed  by  the  Natural  Gas  Act. 
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(B)  Interested  State  commissions  may  participate  as 
provided  by  Sections  1.8  and  1.37(f)  of  the  Com¬ 
mission  Js  Rules  of  Practice  and  Procedure  [18  CFR 
1.8  and  1.37(f)]. 


By  the  Commission. 


Adopted :  October  21, 1955 
Issued:  October  28,  1955 


J.  H.  Gutkide, 
Acting  Secretary 
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Docket  No.  G-9573 — Order  Denying  Application  for 
Reconsideration  and  Vacation  or  Amendment. 

[126]  UNITED  STATES  OF  AMERICA 
Federal  Power  Commission 

Before  Commissioners :  Jerome  K.  Kuykendall,  Chairman; 
Claude  L.  Draper,  Seaborn  L.  Digby,  Frederick  Stueck 
and  William  R.  Connole. 

Docket  No.  G-9573 

In  the  Matter  of 

Columbian  Fuel  Corporation 

ORDER  DENYING  APPLICATION  FOR 

RECONSIDERATION  AND  VACATION 
OR  AMENDMENT 

On  November  3, 1955,  Columbian  Fuel  Corporation  (Co¬ 
lumbian  Fuel)  filed  an  application  for  reconsideration  and 
vacation  or  amendment  of  the  Commission’s  order  issued 
October  28,  1955,  suspending  proposed  changes  in  rates 
and  denying  petition  for  shortened  suspension  period.  Co¬ 
lumbian  Fuel  requests  that  upon  reconsideration  the  Com¬ 
mission  disclaim  jurisdiction  of  the  sale  of  natural  gas  here 
involved  and  vacate  its  suspension  order  or  amend  its  order 
to  provide  that  the  proposed  increased  rates  and  charges, 
designated  Supplement  Nos.  11  and  12  to  its  FPC  Gas  Rate 
Schedule  No.  10  covering  the  sale  of  natural  gas  to  United 
Fuel  Gas  Company,  be  suspended  and  the  use  thereof  de¬ 
ferred  only  until  December  1,  1955,  rather  than  until  April 
1,  1956,  as  provided  by  the  Commission’s  order  issued 
October  28,  1955. 
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The  Commission  finds: 

l 

The  grounds  for  reconsideration  alleged  in  the  appli¬ 
cation  do  not  present  any  questions  of  fact  or  law  whlich 
either  were  not  fully  considered  by  the  Commission 
when  it  adopted  said  order,  or  which  having  been  now 
considered  warrant  any  change  in,  or  modification  iof, 
such  order.  ! 

j 

The  Commission  orders: 

The  application  for  reconsideration  and  vacation  j  or 
amendment  be  and  hereby  is  denied. 

By  the  Commission.  Commissioner  Digby  not  participating 

Leon  M.  Fuquay, 
Leon  M.  Fuquay,  j 
Secretary 

Adopted:  November  23, 1955 

Issued:  November  29,  1955 

#  •  • 


i 


i 
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[884]  UNITED  STATES  OF  AMERICA 
Federal  Power  Commission 
Commissioners : 

Clyde  L.  Seavey,  Chairman,  Claude  L.  Draper, 
Basil  Manly,  Leland  Olds,  John  W.  Scott. 

October  31,  1939 


In  the  Matter  of 
Columbian  Fuel  Corporation 


Docket  No.  G-143 


Order  Fixing  Date  of  Hearing  and  Suspending 

Rate  Schedule 

It  appearing  to  the  Commission  that: 

(a)  On  October  17,  1938,  the  Columbian  Fuel  Cor¬ 
poration  filed  with  the  Federal  Power  Commission 
an  agreement,  dated  November  18,  1931,  between 
the  Piney  Oil  &  Gas  Company  (predecessor  to  the 
Columbian  Fuel  Corporation),  and  the  Warfield 
Natural  Gas  Company,  designated  in  the  files  of 
the  Commission  as  Columbian  Fuel  Corporation 
Rate  Schedule  FPC  No.  1,  providing  for  the  sale 
of  natural  gas  by  the  Columbian  Fuel  Corpora¬ 
tion  to  the  Warfield  Natural  Gas  Company  for 
resale ; 

(b)  On  October  17,  1938,  the  Columbian  Fuel  Cor¬ 
poration  filed  with  the  Commission  a  supple¬ 
mental  agreement,  dated  November  15,  1934,  be¬ 
tween  the  Piney  Oil  &  Gas  Company  (predecessor 
to  the  Columbian  Fuel  Corporation),  and  the  War- 
field  Natural  Gas  Company,  designated  in  the 
files  of  the  Commission  as  Supplement  No.  1  to 
Columbian  Fuel  Corporation  Rate  Schedule  FPC 
No.  1,  modifying  that  article  of  said  Rate  Sched¬ 
ule  FPC  No.  1  which  purports  to  specify  the 
prices  to  be  paid  for  the  natural  gas  sold; 


(c)  Said  agreement  of  November  18,  1931,  as  modi¬ 
fied  by  the  supplemental  agreement  of  November 
15,  1934,  provides  for  certain  periodic  increases 
in  the  rates  to  be  paid  by  the  Warfield  Natural 
Gas  Company,  one  of  which  increases  is  proposed 
to  become  effective  on  November  1,  1939; 

(d)  On  September  20,  1939,  the  Columbian  Fuel  jCor- 
poration  filed  with  the  Commission  a  document, 
dated  September  19,  1939,  designated  in  the  j  files 
of  the  Commission  as  Supplement  No.  2  to  Colum¬ 
bian  Fuel  Corporation  Rate  Schedule  FPC  hfo.  1, 
providing  that  in  accordance  with  the  terms  of 
said  agreement  designated  as  Columbian  Fuel 
Corpoation  Rate  Schedule  FPC  No.  1,  as  modi¬ 
fied  by  said  Supplement  No.  1,  increased  rates 
or  charges  for  natural  gas  sold  to  the  Waiifield 
Natural  Gas  Company  would  take  effect}  on 
November  1,  1939; 

(e)  Said  Supplement  No.  2  to  Columbian  Fuel  bor- 
poration  Rate  Schedule  FPC  No.  1  sets  forth 
certain  statements  purporting  to  justify  the 
proposed  increase  in  rates  or  charges; 

C885]  (f)  The  schedule  of  increased  rates  contained  in  Isaid 
Columbian  Fuel  Corporation  Rate  Schedule  FPC 
No.  1,  as  modified  by  Supplement  No.  1  thereto, 
and  referred  to  in  said  Supplement  No.  2,  which 
is  proposed  to  be  made  effective  on  November  1, 
1939,  may  result  in  excessive  rates  or  charges  to 
the  Warfield  Natural  Gas  Company,  or  place  an 
undue  burden  upon  ultimate  consumers  of  natural 
gas,  which  increased  rates  or  charges  have;  not 
been  shown  to  be  justified; 


The  Commission  finds  that: 

It  is  necessary,  desirable  and  in  the  public  interest 
that  the  Commission  enter  upon  a  hearing  (con¬ 
cerning  the  lawfulness  of  the  proposed  increased 
rates  or  charges  and  that  said  proposed  increased 
rates  or  charges  be  suspended  pending  such  hear¬ 
ing  and  the  decision  thereon,  but  not  for  a  logger 
period  than  five  months  beyond  November  1, 1939; 
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The  Commission,  upon  its  own  motion,  orders  that: 

(A)  A  public  hearing  be  held  on  December  4,  1939, 
at  2  o  ’clock,  p.m.,  in  the  hearing  room  of  the 
Federal  Power  Commission,  1757  K  Street,  N.  W., 
Washington,  D.  C.,  concerning  the  lawfulness  of 
the  rates  or  charges  contained  in  said  Columbian 
Fuel  Corporation  Rate  Schedule  FPC  No.  1,  as 
modified  by  said  Supplement  No.  1,  and  referred 
to  in  said  Supplement  No.  2,  which  are  proposed 
to  be  made  effective  on  November  1,  1939; 

(B)  Pending  such  hearing,  the  schedule  of  increased 
rates  or  charges  for  the  sale  of  natural  gas  for 
resale  for  ultimate  domestic  or  commercial  con¬ 
sumption  contained  in  said  Columbian  Fuel  Cor¬ 
poration  Rate  Schedule  FPC  No.  1,  as  modified 
by  said  Supplement  No.  1,  and  referred  to  in  said 
Supplement  No.  2,  which  is  proposed  to  be  made 
effective  on  November  1,  1939,  be  and  the  same 
is  hereby  suspended  for  a  period  of  five  months 
beyond  November  1,  1939,  unless  the  Commission 
shall  hereafter  otherwise  order; 

(C)  During  the  said  period  of  suspension  the  rates 
and  charges  now’  being  collected  and  received  by 
the  Columbian  Fuel  Corporation  from  the  War- 
field  Natural  Gas  Company,  as  provided  in 
Columbian  Fuel  Corporation  Rate  Schedule  FPC 
No.  1,  as  modified  by  Supplement  No.  1  thereto, 
shall  remain  and  continue  in  effect; 

(D)  This  order  does  not  suspend  or  otherwise  affect 
the  rates  and  charges  to  be  collected  and  received 
for  natural  gas  sold  to  the  Warfield  Natural  Gas 
Company  for  resale  for  ultimate  industrial  con¬ 
sumption  only; 

(E)  At  such  hearing,  the  burden  of  proof  to  show 
that  the  proposed  increased  rates  or  charges  are 
just  and  reasonable  shall  be  upon  the  Columbian 
Fuel  Corporation. 


By  the  Commission. 
(seal) 


(Sgd.)  Leon  M.  Fuquay, 

Secretary. 

*  *  * 
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[1050]  UNITED  STATES  OF  AMERICA  ! 
Federal  Power  Commission 
Opinion  No.  48 
Docket  No.  G-143 


In  the  Matter 
of 

Columbian  Fuel  Corporation 


[1051]  Appearances: 

For  the  Columbian  Fuel  Corporation: 

Reid  L.  Carr,  Esq. 

Harry  J.  Garrity,  Esq. 

\V.  C.  Revercomb,  Esq. 

For  the  State  of  Kentucky  and  the  Public  Service 
Commission  of  Kentucky;  Amici  Curiae: 

J.  W.  Jones,  Esq. 

i 

i 

For  the  State  of  West  Virginia  and  the  Public  Service 
Commission  of  West  Virginia;  Amici  Curiae :j 
W.  Holt  Woddell,  Esq. 

For  the  National  Association  of  Railroad  and  UtOities 
Commissioners;  Amicus  Curiae: 

John  E.  Benton,  Esq. 

Benjamin  H.  B.  Smart,  Esq. 

For  the  Mid-Continent  Oil  and  Gas  Association; 

|  w 

Amicus  Curiae: 

Hiram  M.  Dow,  Esq. 


i 
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For  the  Independent  Petroleum  Association  of  Amer¬ 
ica;  Amicus  Curiae: 

Russell  B.  Brown,  Esq. 

For  the  Federal  Power  Commission: 

Richard  J.  Connor,  Esq.,  Assistant  General 
Counsel 

Edward  H.  Lange,  Esq. 

Gregory  Hankin,  Esq. 

W.  Russell  Gorman,  Esq. 
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[1052]  UNITED  STATES  OF  AMERICA 
Federal  Power  Commission- 
Opinion  No.  48 
Docket  No.  G-143 

i 

^  i  ^ 

In  the  Matter 
of 

Columbian  Fuel  Corporation 

i 

^  i  - 

i 

i 

i 

By  the  Commission: 

This  is  a  proceeding  under  Section  4(e)  of  the  Natural 
Gas  Act.  On  October  31,  1939,  we  issued  an  order  sus¬ 
pending  changes  in  the  price  of  natural  gas  furnished  i  by 
the  Columbian  Fuel  Corporation,  hereinafter  referred!  to 
as  respondent,  to  the  Warfield  Natural  Gas  Company 
under  a  contract  between  the  two  companies  made  Son 
November  18,  1931. 

This  contract  originally  provided  that  the  price  should 
be  12  cents  per  thousand  cubic  feet  until  November  1,  1932, 
14  cents  per  thousand  cubic  feet  from  November  1,  1902, 
to  November  1,  1935,  and  15  cents  per  thousand  cubic  f<set 
from  the  latter  date  until  November  1,  1940.  On  Novem¬ 
ber  15,  1934,  these  companies  entered  into  a  supplemental 
agreement  reducing  the  rates  to  11  cents  per  thousajnd 
cubic  feet  from  that  day  until  November  1,  1935,  to  12 
cents  per  thousand  cubic  feet  from  the  latter  date  upjto 
November  1,  1939,  at  which  time  the  15  cent  price  estab¬ 
lished  by  the  original  agreement  was  to  be  restored. 
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[1053]  On  October  17, 1938,  the  respondent  filed  the  afore¬ 
said  contract  and  supplement  with  the  Commission,  and  on 
September  20, 1939,  the  respondent  filed  a  statement  to  the 
effect  that  in  accordance  with  these  agreements  the  in¬ 
creased  rates  and  charges  would  become  effective  on  No¬ 
vember  1,  1939.  It  was  this  proposed  increase  that  was 
suspended  by  our  order  of  October  31,  1939,  which  also 
required  that  during  the  period  of  suspension  the  rates 
and  charges  then  being  collected  and  received  by  the  re¬ 
spondent  from  the  Warfield  Company  be  continued  in 
effect. 

The  matter  was  set  for  hearing  before  an  examiner. 
During  the  hearing  the  respondent  filed  a  motion  to  dis¬ 
miss  the  proceeding  on  various  grounds  which,  for  the 
present  purposes,  may  be  summarized  as  follows:  (1) 
Assuming  that  respondents  sales  to  the  Warfield  Com¬ 
pany  were  sales  in  interstate  commerce,  the  rate  provisions 
in  the  Natural  Gas  Act  are  not  applicable  to  the  respondent, 
which  is  a  producer  and  gatherer  of  natural  gas;  (2)  the 
respondents  sales  to  the  Warfield  Company  are  not  sales 
in  interstate  commerce  and,  therefore,  the  respondent  is  not 
a  natural  gas  company  within  the  meaning  of  the  Act  and, 
therefore,  the  provisions  of  the  Act  do  not  apply  to  the 
respondent;  and  (3)  the  contract  rate  effective  November 
1,  1939,  was  not  a  “new  schedule”  within  the  meaning  of 
Section  4(e)  of  the  Act  and,  therefore,  the  suspension 
order  of  October  31,  1939,  should  be  vacated.  Evidence 
was  presented  on  the  jurisdictional  questions. 

[1054]  At  the  conclusion  of  these  hearings,  briefs  were 
filed  by  the  respondent,  by  counsel  for  the  Commission  and 
by  the  Public  Service  Commission  of  Kentucky,  the  State 
of  West  Virginia,  the  Public  Service  Commission  of  West 
Virginia,  the  National  Association  of  Railroad  and  Utili¬ 
ties  Commissioners,  the  Mid-Continent  Oil  and  Gas  Asso¬ 
ciation  and  the  Independent  Petroleum  Association  of 
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America  as  amici  curiae,  who  also  participated  in  the  joral 
argument  before  the  full  Commission.  The  questions  were 
extensively  briefed  and  argued. 

Findings 

| 

The  facts  developed  in  the  record  show  that: 

(1)  The  Columbian  Fuel  Corporation  is  a  Delaware  (por- 
poration  organized  in  1936  as  successor  to  the  Pineyj  Oil 
and  Gas  Company,  both  being  hereinafter  referred  tq  as 
respondent.  Respondents  principal  office  is  in  Fresjton- 
burg,  Kentucky,  and  it  is  authorized  to  do  business  in 
various  states,  including  the  State  of  Kentucky. 

I 

(2)  Respondent  produces  and  gathers  natural  gas  in 

several  counties  in  Kentucky  upon  its  properties  consist¬ 
ing  of  fourteen  areas  aggregating  in  excess  of  14,000  ajjres 
on  which  are  located  approximately  138  producing  |gas 
wells.  | 

(3)  The  gas  produced  by  the  respondent  is  delivered 
to  the  Warfield  Natural  Gas  Company,  hereinafter  referred 
to  as  Warfield,  at  the  termini  of  respondent’s  gathering 
lines,  except  that  a  portion  of  the  gas  is  delivered  frojn  a 
compressor  station  owned  by  respondent  and  located!  on 
Bull  Creek  in  Floyd  County  adjacent  to  some  of  the 
[1055]  producing  areas.  All  of  the  deliveries  are  nqade 
within  the  State  of  Kentucky,  and  upon  delivery  injade 
respondent  has  no  ownership  in  or  control  over  the  gas. 

(4)  Warfield  is  a  corporation  engaged  in  the  business 
of  transporting  and  selling  natural  gas.  As  part  of;  its 
transmission  system,  Warfield  has  a  compressor  station 
near  Maytown,  Kentucky,  at  a  point  known  as  Wajrco, 
also  a  transmission  pipe  line  extending  from  this  Com¬ 
pressor  station  in  a  northerly  direction  to  a  point  on  |the 
Kentucky-West  Virginia  State  line.  At  this  point  jthe 
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Warfield  pipe  line  connects  with  a  transmission  line  ex¬ 
tending  into  West  Virginia,  owned  by  an  affiliated  cor¬ 
poration,  United  Fuel  Gas  Company,  hereinafter  referred 
to  as  United. 

(5)  Warfield’s  transmission  system  also  connects  with 
a  compressor  station  and  the  Eastern  Seaboard  line  owned 
by  the  Atlantic  Seaboard  Corporation,  hereinafter  referred 
to  as  Seaboard.  Seaboard  is  a  corporation  engaged  in  the 
business  of  transporting  natural  gas.  Its  pipe  line  com¬ 
mences  at  the  aforesaid  compressor  station  and  extends 
in  an  easterly  direction  into  the  State  of  West  Virginia, 
thence  northerly  across  the  States  of  West  Virginia  and 
Maryland. 

(6)  A  part  of  the  natural  gas  sold  by  respondent  to 
Warfield  is  resold  by  the  latter  within  the  State  of  Ken¬ 
tucky.  A  large  portion  of  the  gas  sold  by  respondent  to 
Warfield  is  resold  by  the  latter  to  United  and  is  trans¬ 
mitted  into  the  State  of  West  Virginia.  The  gas  is  then 
resold  by  United  for  commercial  and  industrial  uses 
[1056]  without  the  State  of  Kentucky.  From  40  to  50  per 
cent  of  the  gas  sold  by  the  respondent  to  Warfield  is 
delivered  by  the  latter  to  the  Seaboard  line  from  which 
the  gas  is  sold  and  delivered  in  large  quantities  to  local 
distributing  companies  in  West  Virginia  and  in  Maryland. 

(7)  There  is  a  regular  unbroken  and  uninterrupted  trans¬ 
mission  and  a  continuous  flow  of  the  natural  gas  sold  by 
respondent  to  Warfield  from  the  areas  in  Kentucky  to 
destinations  in  other  states  and  in  the  District  of  Colum¬ 
bia.  Such  transportation  is  intended  to  be  and  is  being 
carried  on  as  an  established  course  of  business. 

The  Question  of  Jurisdiction 

The  important  question  before  the  Commission  in  this 
case  is  whether  the  Natural  Gas  Act  confers  on  the  Fed- 


eral  Power  Commission  jurisdiction  over  a  company  en¬ 
gaged  solely  in  the  production  and  gathering  of  natural  Sgas 
when  such  company  is  also  engaged  in  the  sale  of  such  jgas 
in  interstate  commerce.  In  attempting  to  reach  a  reason¬ 
able  answer  the  Commission  has  examined  (a)  the  lan¬ 
guage  of  the  Act  as  a  whole,  without  other  evidences  of 
Congressional  intent,  (b)  the  report  of  the  Congressional 
committees  recommending  the  legislation,  and  (c)  the  [ex¬ 
pressions  of  individual  Congressmen  in  the  course  of  jthe 
debate  on  the  bill. 

The  results  of  its  examinations  may  be  summarized 
under  the  several  heads  as  follows: 


[1057]  Language  of  the  Act 

The  Act  (Section  1(a))  asserts  that  Federal  regulation 
in  matters  relating  to  the  transportation  of  natural  gas 
and  the  sale  thereof  in  interstate  commerce  is  necesslarv 

mt 

in  the  public  interest.  This,  taken  alone,  would  inditiate 
a  broad  determination  to  protect  ultimate  consumers  of 
natural  gas  by  closing  the  gap  in  regulation  resulting  fifom 
the  lack  of  state  jurisdiction  over  sales  in  interstate  com¬ 


merce.  j 

The  Act  further  (Section  1(b))  states  that  its  provisipns 
apply  to  the  sales  in  interstate  commerce  of  natural  &as 
for  resale  for  ultimate  public  consumption  and  to  natiiral 
gas  companies  engaged  in  such  sale.  A  “natural  gas  com¬ 
pany”  is  defined  for  the  purposes  of  the  Act  (Section 
2(6))  as  a  person  engaged  in  the  transportation  of  natural 
gas  in  interstate  commerce,  or  the  sale  in  interstate  com¬ 
merce  of  such  gas  for  resale. 

So  far,  the  language  of  the  Act  would  clearly  make  a 
company  engaged  exclusively  in  the  production  and  gather¬ 
ing  of  natural  gas,  which  also  sold  gas  in  interstate  com¬ 
merce  for  resale,  such  as  the  respondent,  a  natural  £as 
company  subject  to  the  jurisdiction  of  the  Commission. 
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The  Act,  however,  contains  qualifying  language  ( Section 
1(b))  stating  that  the  provisions  of  the  Act  shall  not  apply 
“to  the  production  or  gathering  of  natural  gas.”  This 
negative  language  is  relatively  broad  in  scope  and  may  be 
properly  distinguished  from  the  narrower  and  more  ex¬ 
plicit  language  of  other  statutes  limiting  the  E1058]  ex¬ 
emption  from  jurisdiction  to  the  facilities  used  in  the 
performance  of  some  function. 

Clearly,  if  the  language  above  quoted  is  interpreted  as 
excluding  from  Commission  jurisdiction,  and  hence  from 
Federal  regulation,  all  companies  whose  sales  of  natural 
gas  are  made  at  the  well  mouth  or  at  the  end  of  gathering 
lines,  there  will  be  important  initial  sales  of  natural  gas 
in  interstate  commerce  which  will  remain  outside  the  field 
of  regulation  altogether.  Such  unregulated  sales  would, 
then,  represent  important  elements  in  the  costs  which 
must  be  taken  into  account  in  the  regulation  of  all  subse¬ 
quent  sales  subject  to  Federal  or  State  jurisdiction. 

Consideration  should  also  be  given  to  the  fact  that,  if 
the  jurisdiction  of  the  Commission  under  the  Natural  Gas 
Act  is  assumed  to  extend  to  all  companies  whose  natural 
gas  business  is  concerned  exclusively  with  production  or 
gathering,  the  Commission’s  regulatory  authority  would 
not  be  limited  to  their  charges  for  sales  of  natural  gas  in 
interstate  commerce  but  would  extend  to  other  aspects 
of  the  function  of  producing  and  gathering.  Thus,  under 
Section  7,  the  Commission  could  order  such  a  company 
to  extend  or  improve  its  transportation  (gathering)  facili¬ 
ties.  The  company,  further,  could  not  abandon  its  facili¬ 
ties  without  Commission  approval,  nor  could  it  extend 
its  facilities  for  transportation  of  natural  gas  to  or  sell 
natural  gas  in  a  market  already  served  by  a  “natural  gas 
company”  without  obtaining  a  certificate  of  convenience 
and  necessity  from  the  Commission. 
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Further  investigation  of  the  Act  shows  that  the  language 
can  by  no  means  be  interpreted  as  excluding  all  produc¬ 
tion  and  gathering. 

[1059]  Section  9,  for  instance,  authorizing  the  Commis¬ 
sion  to  determine  rates  of  depreciation  and  amortization 
of  the  several  classes  of  property  of  each  natural  gas  com¬ 
pany,  includes  property  used  and  useful  in  “production”, 
as  well  as  property  used  and  useful  in  the  transportation 
or  sale  of  natural  gas. 

Similarly,  Section  10  enables  the  Commission  to  require 
reports  including,  among  other  things,  “cost  of  facilities, 
cost  of  maintenance  and  operation  of  facilities  for  the  pro¬ 
duction,  transportation,  or  sale  of  natural  gas,”  etc.  4-n<* 
Section  14  enables  the  Commission  to  determine  the  ade¬ 
quacy  or  inadequacy  of  the  gas  reserves  held  or  controlled 
by  any  natural  gas  company,  or  by  anyone  on  its  behalf. 

From  this  review  of  the  language  of  the  Act,  withput 
reference  to  interpretive  statements,  it  appears  clear  that 
Congress  did  not  intend  to  exclude  or  exempt  all  produc¬ 
tion  and  gathering  from  the  regulatory  authority  of  the 
Commission. 

i 

j 

Report  of  Congressional  Committee 

I 

Further  light  is  thrown  upon  the  intent  of  Congress  |by 
the  report  of  Committee  on  Interstate  and  Foreign  Cojm- 
merce  of  the  House  of  Representatives,  in  reporting  but 
the  bill.  The  [1060]  Committee  states  that  the  bill,  j  if 
enacted,  would  for  the  first  time  provide  for  the  regula¬ 
tion  of  natural  gas  companies  transporting  and  sellibg 
natural  gas  in  interstate  commerce.  It  states  further  tliat 
the  bill  is  so  drawn  as  to  complement  and  in  no  manlier 
usurp  State  regulatory  authority.  It  continues: 

“Your  Committee  believes  that  this  legislation  is 
highly  desirable  to  fill  the  gap  in  regulation  that 
now  exists  by  reason  of  the  lack  of  authority  of 
State  commissions.” 
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Taken  by  itself,  this  language  would  clearly  imply  an 
intent  to  provide  for  regulation  of  all  interstate  wholesale 
sales  affecting  the  final  price  paid  by  consumers  for  nat¬ 
ural  gas. 

Commenting  on  the  language  of  the  bill  providing  that 
the  provisions  of  the  Act  should  not  apply  “to  any  other 
transportation  or  sale  of  natural  gas  or  to  the  local  dis¬ 
tribution  of  natural  gas  or  to  the  facilities  used  for  such 
distribution  or  to  the  production  or  gathering  of  natural 
gas”,  the  Committee  said: 

“The  quoted  words  are  not  actually  necessary, 
as  the  matters  specified  therein  could  not  be  said 
fairly  to  be  covered  by  the  language  affirmatively 
stating  the  jurisdiction  of  the  Commission,  but  sim¬ 
ilar  language  was  used  in  previous  bills,  and,  rather 
than  invite  the  contention,  however  unfounded,  that 
the  elimination  of  the  negative  language  would 
broaden  the  scope  of  the  Act,  the  Committee  has 
included  it  in  this  bill.” 

The  previous  bill  was  clearly  designed  to  limit  Federal 
regulation  to  the  interstate  transmission  pipe  line  com¬ 
panies  and  the  wholesale  transactions  at  the  end  of  such 
lines.  It  is,  therefore,  a  fair  assumption  that,  in  the  inten¬ 
tion  of  the  Committee,  the  language  C1061]  of  the  bill 
which  became  the  Natural  Gas  Act  limited  the  jurisdiction 
of  the  Commission  to  such  transactions,  even  if  the  exemp¬ 
tion  of  “production  or  gathering”  were  omitted  alto¬ 
gether. 

Language  in  that  part  of  the  Committee’s  report  dealing 
with  the  limitation  to  State  regulation  over  natural  gas 
sales  suggests  an  explanation  tending  to  support  this  con¬ 
clusion.  After  commenting  on  State  jurisdiction  over 
intrastate  sales  and  local  sales  to  consumers,  the  Committee 
said: 
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1 ‘  However,  in  the  case  of  sales  for  resale,  or  so- 
called  wholesale  sales,  in  interstate  commerce  [(for 
example,  sales  of  producing  companies  to  distribut¬ 
ing  companies)  the  legal  situation  is  different.  Such 
transactions  have  been  considered  to  be  not  Jocal 
in  character  and,  even  in  the  absence  of  Congres¬ 
sional  action,  not  subject  to  State  regulation.  *  *  * 
The  basic  purpose  of  the  present  legislation  is  to 
occupy  this  field  in  which  the  Supreme  Court|  has 
held  that  the  States  may  not  act.” 

The  illustration  of  sales  of  a  producing  company  to  a 
distributing  company,  used  in  the  above  quotation,  wbuld 
seem  to  imply  that  Congress  had  in  mind  a  much  simpler 
setup  of  the  industry  than  that  which  actually  prevails. 
This  simpler  picture  would  be  based  on  the  assumption 
that  in  most  instances  a  single  interstate  wholesale  trans¬ 
action  intervened  between  the  production  of  the  gas  land 
its  resale  to  ultimate  consumers.  The  object  was  to  apply 
regulation  to  this  “gateway”  transaction. 

Re-examination  of  the  language  of  the  Act  reveals  it  as 
fitting  more  closely  this  conception  of  the  setup  of  j  the 
natural  C1062]  gas  industry.  Where  a  big  transporting 
company  owned  its  own  wells  and  gathering  lines,  ttere 
would  be  but  one  wholesale  gateway  transaction  to  bring 
under  Federal  regulation  and  all  provisions  of  the  Act 
involving  production  and  gathering  would  apply.  Wljiere 
a  similar  company  went  to  a  field  and  bargained  with  a 
number  of  small  competing  producers  and  gatherers,  |  the 
latter  were  not  considered  “natural  gas  companies”  £nd 
the  gateway  sale  still  remained  the  subject  of  regulatory 
interest. 

Congressional  Debates 

\ 

Finally,  recourse  to  the  debates  of  Congress  sustains  jthe 
conclusion  that  the  uncertainty  in  the  language  of  the  Act 


30 


stems  from  the  over-simplified  conception  of  the  natural  gas 
industry  which  prevailed  at  the  time  when  it  was  enacted. 

Congressman  Lea,  Chairman  of  the  Committee,  reiterated 
that  “the  object  of  this  bill  is  to  supply  regulation  in  those 
cases  where  the  State  commission  has  no  power  to  regulate.7 7 

Senator  Wheeler  stated  that  the  bill  did  “not  attempt 
to  regulate  the  producers  of  natural  gas;  only  those  who 
sell  it  wholesale  in  interstate  commerce.77 

Congressman  Wolverton  said: 

“It  can  be  readily  seen  that  the  price  to  be  paid 
by  the  consumers  depends  largely  upon  the  price  the 
local  distributing  company  or  municipality  has  been 
required  to  pay  to  the  outside  producer.  Therefore, 
if  the  consumer  is  to  be  given  the  benefit  of  pur¬ 
chasing  gas  at  fair  and  reasonable  rates  there  must 
be  some  regulation  of  the  producing  company  en¬ 
gaged  in  the  interstate  transportation  and  sale  of 
gas.  It  is,  therefore,  the  purpose  of  this  legislation 
C1063]  to  close  the  gap  now  existing  between  Fed¬ 
eral  and  State  regulation  and  confer  upon  the  Fed¬ 
eral  Power  Commission  the  right,  duty  and  author¬ 
ity  to  exercise  such  regulatory  power  in  fixing  a 
fair  and  reasonable  rate  for  gas  that  is  a  part  of 
interstate  commerce.  #  *  *”  (Italics  supplied.) 

Congressman  Crosser  asserted  that  the  regulation  of 
natural  gas  rates  by  either  cities  or  state  public  service 
commissions  was  almost  hopeless  “because  the  people  of 
such  cities  are  required  to  pay  to  the  producing  company 
in  another  state  a  price  generally  unreasonable  because 
there  is  no  constitutional  authority  in  the  city  councils 
nor  the  public  utility  commissions  of  the  state  in  which 
the  cities  are  located  which  enables  them  to  order  the  sale, 
at  a  reasonable  rate,  of  gas  produced  in  another  state77. 

Clearly,  Congress  had  in  mind  closing  the  gap  in  regu¬ 
lation  of  the  natural  gas  industry,  but  did  not  have  in 


I 
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mind  a  set-up  in  which  the  gap  was  composed  of  a  series 
of  interstate  wholesale  sales  beginning  with  the  end  'of 
the  gathering  lines  of  some  dominant  producer  and  ending 
with  the  gateway  transactions  which  those  who  enacted 
the  Act  had  in  mind. 


Conclusion 

There  is  no  need  to  pass  upon  the  question  whether  the 
language  of  the  Act  may  not  be  open  to  perfectly  reason¬ 
able  differences  of  interpretation  as  to  the  limits  of  the 
Commission’s  jurisdiction.  Clearly,  Congress  thought  lit 
was  closing  the  gap  in  regulation  of  the  natural  gas 
industry  by  providing  Federal  Power  [1064]  Commission 
regulation  of  companies  whose  main  function  was  to  trans¬ 
port  natural  gas  through  interstate  pipe  lines  and  sell  g^ts 
so  transported  at  city  gates  for  resale  to  ultimate  con¬ 
sumers. 

The  companies  to  be  subjected  to  regulation  were  con¬ 
ceived  of  as  “pipe  line”  companies,  and  it  was  assumed 
that  production  and  gathering  would  enter  the  field  6i 
regulation  only  to  the  extent  that  the  “pipe  line”  conji- 
panies,  either  directly  or  through  affiliates,  controlled  tfc|e 
production  or  gathering  of  the  gas  so  transported. 

In  making  a  choice  between  the  broader  and  the  nat- 
rower  interpretation  of  its  jurisdiction  under  the  Natural 
Gas  Act,  in  so  far  as  the  present  respondent  is  concerned, 
the  Commission  is  influenced  by  the  above  consideration. 
This  consideration  is  reinforced  by  the  fact  that  a  deter¬ 
mination  in  favor  of  the  broader  conception  of  its  juris¬ 
diction  would  lead  the  Commission  into  attempts  to  deal 
with  the  complicated  interrelationship  between  the  natural 
gas  industry  and  the  oil  industry.  To  make  regulation  of 
producers  and  gatherers  effective  under  these  circum¬ 
stances  would  require  statutory  authority  of  much  wider 
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scope  and  machinery  exceeding  that  at  the  disposal  of  the 
Commission  with  its  present  limited  appropriation. 

A  further  consideration  is  relevant  to  a  reasonable  deci¬ 
sion  in  the  matter.  If,  as  intimated  by  Representative 
Lea,  the  justification  for  regulation  lies  in  the  monopolistic 
character  of  the  wholesale  rates  charged  for  natural  gas, 
the  necessity  for  regulating  the  [10653  price  at  the  well 
mouth  or  at  the  end  of  gathering  lines  exists  only  to  the 
extent  that  such  prices  are  fixed  on  a  monopolistic  basis  or 
by  interests  with  sufficient  control  in  a  given  field  to 
weaken  the  force  of  competition.  The  record  in  the  present 
case  does  not  show  such  control. 

We  conclude,  therefore,  that  it  was  not  the  intention  of 
Congress  to  subject  to  regulation  under  the  Natural  Gas 
Act  all  persons  whose  only  sales  of  natural  gas  in  inter¬ 
state  commerce,  as  in  this  case,  are  made  as  an  incident 
to  and  immediately  upon  completion  of  such  person’s 
production  and  gathering  of  said  natural  gas  and  who  are 
not  otherwise  subject  to  the  jurisdiction  of  this  Com¬ 
mission. 

Further  experience  with  the  administration  of  the 
Natural  Gas  Act  may  reveal  that  the  initial  sales  of  large 
quantities  of  natural  gas  which  eventually  flows  in  inter¬ 
state  commerce  are  by  producing  or  gathering  companies 
which,  through  affiliation,  field  agreement  or  dominant 
position  in  a  field,  are  able  to  maintain  an  unreasonable 
price  despite  the  appearance  of  competition.  Under  such 
circumstances  the  Commission  will  decide  whether  it  can 
assume  jurisdiction  over  arbitrary  field  prices  under  the 
present  Act  or  should  report  the  facts  to  Congress  with 
recommendations  for  such  broadening  of  the  Act  and 
provision  of  additional  machinery  as  may  appear  neces¬ 
sary  to  close  this  gap  in  effective  regulation  of  the  natural 
gas  industry. 
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[1066]  An  order  will  be  entered  vacating  onr  ordeij  of 
suspension  and  dismissing  the  case. 


Leland  Olds,  Chairman 


Claude  L.  Draper,  Commissioner 


Basil  Manly,  Commissioner 


Clyde  L.  Seavey,  Commissioner 

I 

i 

Dated  at  Washington,  D.  C. 
this  29th  day  of  June,  1940. 


Leon  M.  Fuquay,  Secretary 


I 
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[1067]  UNITED  STATES  OF  AMERICA 
Federal  Power  Commission 

Commissioners : 

Leland  Olds,  Chairman;  Claude  L.  Draper,  Basil 
Manly,  Clyde  L.  Seavey,  concurring.  John  W.  Scott, 
dissenting. 


Jnne  29,  1940 


Docket  No.  G-143 


In  the  Matter 
of 

Columbian  Fuel  Corporation 


Order  Dismissing  Proceedings  for  Want  of  Jurisdiction 

Upon  consideration  of  the  orders  previously  issued  in  this 
case;  the  evidence  of  record;  the  briefs  filed  by 
Columbian  Fuel  Corporation,  Counsel  for  the  Federal 
Power  Commission,  and  as  amici  curiae,  the  State  of 
West  Virginia,  the  Public  Service  Commission  of  West 
Virginia,  the  Public  Service  Commission  of  Kentucky, 
the  Mid-Continent  Oil  &  Gas  Association,  the  Inde¬ 
pendent  Petroleum  Association  of  America  and  the 
National  Association  of  Railroad  and  Utilities  Com¬ 
missioners  ;  and  the  oral  arguments  of  interested 
participants  made  to  this  Commission,  sitting  en  banc, 
on  June  17, 1940 ;  the  Commission,  having  on  this  date 
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entered  its  Opinion  No.  48,  containing  its  findings  of 
fact  and  conclusions  therefrom,  which  opinion,  findings 
and  conclusions  are  hereby  referred  to  and  n}tade  a 
part  hereof;  it  is  ordered  that:  | 

i 

(1)  The  order  of  October  31,  1939,  suspending  the 
proposed  increased  rate  filed  by  the  Coluinbian 
Fuel  Corporation  be  and  it  is  hereby  vacate^ ;  and 

i 

(2)  All  proceedings  herein  be  and  they  are  hereby 

dismissed  for  want  of  jurisdiction.  i 

By  the  Commission.  S 

J  i 

Leon  M.  Fuquay, 
Secretary.  j 


i 

i 


i 


l 


i 
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[1068]  DISSENTING  OPINION 
Docket  No.  G-143 

In  the  Matter 
of 

Columbian  Fuel  Corporation 

Scott,  Commissioner,  dissenting: 

Out  of  the  welter  of  discussion  concerning  this  matter 
and  the  application  of  the  pertinent  provisions  of  the 
Natural  Gas  Act  to  the  problem  before  us,  has  come  the 
conclusion  of  the  majority  that  this  proceeding  should  be 
dismissed  for  want  of  jurisdiction.  To  me,  this  conclusion 
is  regrettable.  From  it,  I  am  constrained  to  dissent. 

With  an  earnest  desire  to  reach  a  correct  conclusion  upon 
the  record,  I  firmly  believe  that  the  respondent  corporation 
is  a  “natural-gas  company”  within  the  meaning  of  the 
Natural  Gas  Act  and  that  the  rates  and  charges  here  in¬ 
volved  are  clearly  within  the  regulatory  jurisdiction  of 
this  Commission. 

I  am  fully  cognizant  of  the  fact  that  the  jurisdiction  and 
powers  of  the  Commission  are  delegated  to  it  by  Congress ; 
I  would  not  advocate  extension  of  its  jurisdiction  beyond 
the  clear  Congressional  intention.  In  determining  whether 
the  Commission  has  jurisdiction,  sound  reason  is  persuasive 
of  that  interpretation  which  will  not  render  the  Act 
unenforceable  in  practice  for  the  accomplishment  of  the 
objectives  intended  by  Congress. 

[1069]  What  objective  did  Congress  intend  to  achieve  by 
its  enactment  of  the  Natural  Gas  Act?  Did  not  the  Natural 
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Gas  Act  of  1938  have  its  genesis  in  the  widespread  demand 
that  the  Federal  government  should  occupy  the  fiel<i  from 
which  the  States  were  precluded?  Such  obviously  was 
intended.  After  pointing  out  that  there  was  no  intention 
in  enacting  the  legislation  to  disturb  the  States  inj  their 
exercise  of  jurisdiction  over  intrastate  sales  of  natural  gas 
or  other  sales  thereof  considered  local  in  character,  the 

i 

Congressional  committees  that  had  under  consideration  the 
bill  which  was  finally  enacted  as  the  Natural  Gas  Act, 
among  other  things,  specifically  stated  in  their  reports : 

l 

“However,  in  the  case  of  sales  for  resale,  Or  so- 
called  wholesale  sales,  in  interstate  commerce  ( for 
example ,  sales  by  producing  companies  to  distribut¬ 
ing  companies)  the  legal  situation  is  different.  ;Such 
transactions  have  been  considered  to  be  not  loOal  in 
character  and,  even  in  the  absence  of  Congressional 
action,  not  subject  to  State  regulation.  (See  Missouri 
v.  Kansas  Gas  Co.  (1924),  265  U.  S.  298,  and  public 
Service  Commission  v.  Attleboro  Steam  &  Electric 
Co.  (1927)  273  U.  S.  83.)  The  basic  purpose  of  the 
present  legislation  is  to  occupy  this  field  in  yjhich 
the  Supreme  Court  has  held  that  the  States  \may 
not  act.”  (Emphasis  supplied.)* 

[1070]  Congress  affirmatively  states  the  scope  ofj  the 
Natural  Gas  Act  in  Section  1(b)  thereof:  j 

“The  provisions  of  this  Act  shall  apply 

“to  the  transportation  of  natural  gas  in  interstate 
commerce,  j 

“to  the  sale  in  interstate  commerce  of  natural'  gas 
for  resale  for  ultimate  public  consumption ;  for 
domestic,  commercial,  industrial,  or  any  other  | use, 
and 

“to  natural-gas  companies  engaged  in  such  trans¬ 
portation  or  sale  *  *  *.”  (Italics  supplied.) 

*  H.  Rept.  No.  709,  75th  Congress,  1st  Session  (April  28,  1937),  pp.  lj-2,  S. 

Rept.  No.  1162,  75th  Congress,  1st  session  (August  11,  1937),  pp.  1-2.  i 

i 

i 
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A  “ natural-gas  company”  is  defined  in  Section  2(6) 
as  meaning: 

“a  person  engaged  in  the  transportation  of  natural 
gas  in  interstate  commerce,  or  the  sale  in  interstate 
commerce  of  such  gas  for  resale.’ ’  (Italics  sup¬ 
plied.) 

After  affirmatively  stating  the  matters  to  which  the 
Act  is  to  apply,  Congress  specifies,  in  the  latter  part  of 
Section  1(b),  that  the  provisions  of  the  Natural  Gas  Act: 

“*  *  *  shall  not  apply  to  any  other  transportation 
or  sale  of  natural  gas  or  to  the  local  distribution 
of  natural  gas  or  to  the  facilities  used  for  such 
distribution  or  to  the  production  or  gathering  of 
natural  gas.” 

The  instant  proceeding  was  initiated  by  the  Commission 
on  its  own  motion  under  Section  4  of  the  Natural  Gas  Act, 
and  [1071]  involves  the  suspension  of  the  proposed  in¬ 
creased  rates  and  charges  of  the  Columbian  Fuel  Corpora¬ 
tion  for  natural  gas  produced  and  gathered  by  it  and  sold  in 
interstate  commerce  to  Warfield  Natural  Gas  Company  for 
resale  for  ultimate  public  consumption.  Such  facts  are 
clear.  Admittedly,  there  is  continuous  movement  of  the 
natural  gas  so  sold  from  the  point  of  sale  and  delivery  by 
respondent  within  the  State  of  origin  until  it  arrives  at  its 
ultimate  destination  outside  the  borders  thereof. 

Respondent  contends,  and  the  majority,  by  its  action 
in  the  instant  case,  in  effect  has  found  respondent  not  to 
be  a  “natural-gas  company”  within  the  meaning  of  the 
Act  and  that  the  rates  and  charges  involved  in  this  pro¬ 
ceeding  are  without  the  Commission’s  jurisdiction.  Never¬ 
theless,  it  is  admitted  that  there  is,  in  fact,  a  sale  of  natural 
gas  by  respondent  in  interstate  commerce  for  resale,  but 
justification  for  refusal  to  take  jurisdiction  herein  is  predi- 
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cated  upon  the  negative  language  contained  in  Section  |l(b) 
of  the  Act  excluding  the  activities  of  “production  or 
gathering.” 

The  question  squarely  presented  in  this  proceeding  is 
whether  respondent,  admittedly  engaged  in  the  production 
and  gathering  of  natural  gas  and  making  sales  therebf  in 
interstate  commerce  for  resale  for  ultimate  public  j  con¬ 
sumption,  is  a  “natural-gas  company”  within  the  meaning 
of  the  Act.  Respondent  [1072]  asserts  by  reason  ojf  its 
production  and  gathering  of  gas,  that  the  provisions  of 
the  Natural  Gas  Act  are  not  applicable  to  it.  In  effect,  it 
claims  that  since  it  produces  and  gathers  natural  gas,  j  it  is 
excluded  from  the  application  of  the  Natural  Gas  A<jt  by 
the  negative  language  of  Section  1(b)  thereof,  even  though 
it  sells  that  gas  in  interstate  commerce  for  resale. 

In  the  light  of  this  contention,  does  not  the  question 
here  for  determination  resolve  itself  into  a  consideration 
of  whether,  in  affirmatively  making  the  provisions  of  the 
Natural  Gas  Act  applicable 

“to  the  transportation  of  natural  gas  in  interstate 
commerce,  to  the  sale  in  interstate  commerce  of 
natural  gas  for  resale  for  ultimate  public  consump¬ 
tion  for  domestic,  commercial,  industrial,  or  \any 
other  use,  and  to  natural-gas  companies  engaged  in 
such  transportation  or  sale.”  (Italics  supplied.) 

Congress  intended  that  the  provisions  should  not  apply  if, 
in  addition  to  doing  the  things  enumerated  above,  a  person 
is  also  engaged  in 

“any  other  transportation  or  sale  of  natural  [gas 
or  *  *  *  the  local  distribution  of  natural  gas  *j  *  * 
or  *  *  *  the  production  or  gathering  of  natural 

gas”?  (Italics  supplied.)  I 

i 

i 

In  other  words,  is  not  disclaimer  of  jurisdiction  in  this  pro¬ 
ceeding  a  holding  that  the  language  of  Congress  exempting 

i 

I 

i 

I 
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“the  production  or  gathering  of  natural  gas”  from  the 
provisions  of  [1073]  the  Act,  in  effect,  the  exemption  of 
the  respondent  because  it  is  a  producer  and  a  gatherer  of 
natural  gas  even  though  in  fact  it  makes  sales  thereof  in 
interstate  commerce  for  resale?  I  think  such  is  the  inevi¬ 
table  effect  of  the  majority  action. 

The  rationale  of  the  majority  opinion  is  refreshingly 
elusive.  In  one  part  it  is  stated  “The  illustration  of 
sales  of  a  producing  company  to  a  distributing  company”, 
quoted  from  a  committee  report,  “would  seem  to  imply 
that  Congress  had  in  mind  a  much  simpler  set-up  of  the 
industry  than  that  which  actually  prevails.”  I  cannot 
join  the  majority  in  indulging  the  assumption  implied  by 
this  statement  that  Congress  was  so  totally  lacking  in 
knowledge  of  the  natural-gas  industry  when  it  adopted  the 
Act.  To  do  so  would  mean  the  acceptance  of  a  phantom 
aloof  from  reality.  I  accept  the  language  of  the  Act  finally 
enacted.  Then,  too,  the  majority  appears  to  take  sanctu¬ 
ary  in  its  statement 

“*  *  *  that  it  was  not  the  intention  of  Congress 
to  subject  to  regulation  under  the  Natural  Gas  Act 
all  persons  whose  only  sales  of  natural  gas  in  inter¬ 
state  commerce ,  as  in  this  case,  are  made  as  an  inci¬ 
dent  to  and  immediately  upon  completion  of  such 
person’s  production  and  gathering  of  said  natural 
•gas  and  who  are  not  otherwise  subject  to  the  juris¬ 
diction  of  this  Commission.”  (Italics  supplied.) 

Does  not  this  statement  suggest  that  the  achievement  of 
the  basic  purpose  of  the  legislation,  viz.:  to  fill  the  gap 
wherein  States  may  not  act,  is  to  be  urged  along  toward 
the  millennium?  [1074]  Neither  the  Act  nor  its  legislative 
history  indicate  that  Congress  intended  that  the  foregoing 
construction  be  ascribed  to  the  statute.  The  sale  of  natural 
gas  in  the  instant  proceeding  is  clearly  interstate  in 
character.  Nowhere  in  the  statute  is  there  language  indi- 


I 
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eating  that  any  distinction  is  to  be  made  between  si}eh 
sales.  Moreover,  in  discussing  the  language  of  the  Ajct, 
it  is  stated  by  the  majority: 

“*  *  *  the  language  of  the  Act  would  cleanly 

make  a  company  engaged  exclusively  in  the  produc¬ 
tion  and  gathering  of  natural  gas,  which  also  s<j>ld 
gas  in  interstate  commerce  for  resale,  such  as  the 
respondent,  a  natural  gas  company  subject  to  the 
jurisdiction  of  the  Commission. 

i 

“The  Act,  however,  contains  qualifying  language 
(Section  1(b))  stating  *  *  *  the  provisions  *  *!  * 
shall  not  apply  ‘to  the  production  or  gathering  | of 
natural  gas.’  ”  (Emphasis  supplied.) 

It  is  to  be  noted  that  the  word  “exclusively”  is  added! to 
the  language  of  the  statute.  Such  addition  is  without  au¬ 
thority  in  the  Act.  The  foregoing  statements  of  the  ma¬ 
jority,  in  my  opinion,  appear  inconsistent  and  apparently 
ignore  the  language  of  the  Act  that  “production  or  gather¬ 
ing”  is  to  be  exempted  but  that  the  provisions  of  the  Act 
shall  apply 

“to  the  sale  in  interstate  commerce  of  natural  gas 
for  resale  *  *  * 

“to  natural-gas  companies  engaged  in  such  trans¬ 
portation  or  sale  *  *  *”  (Italics  supplied.) 

[1075]  and  the  statutory  definition  of  a  “natural-gas  com¬ 
pany”.  The  Act  attempts  no  differentiation  such  as  sug¬ 
gested  by  the  majority.  Whether  the  vendor  making  sqch 
sale  in  interstate  commerce  is  “engaged  exclusively  in  the 
production  and  gathering”  or  not  makes  no  difference 
under  the  language  of  the  Act.  It  appears,  therefore,  tliat 
disclaiming  jurisdiction  in  the  instant  proceeding  is  tanta¬ 
mount  to  holding  that  the  sale  of  natural  gas  in  interstate 
commerce  is  a  part  of  production  and  gathering  of  such 
gas. 
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Obviously,  the  action  of  the  majority  ignores  the  dis¬ 
tinction  between  producing  on  the  one  hand  and  commerce 
in  the  thing  so  produced  on  the  other  hand,  so  lucidly 
made  by  the  Supreme  Court  in  the  case  of  Carter  v.  Carter 
Coal  Co.,  298  U.  S.  238,  302-4  (1936).  This  decision  was 
made  two  years  prior  to  the  enactment  of  the  Natural  Gas 
Act  and  may  reasonably  be  assumed  to  have  been  within 
the  knowledge  of  the  Congress  when  it  enacted  the  Natural 
Gas  Act.  In  that  decision  the  Court  stated  unequivocally: 

“In  Oliver  Iron  Co.  v.  Lord,  262  U.  S.  172,  178, 
we  said  on  the  authority  of  numerous  cited  cases: 
‘Mining  is  not  interstate  commerce,  but  like  manu¬ 
facturing,  is  a  local  business,  subject  to  local  regu¬ 
lation  and  taxation  *  *  *  Its  character  in  this 
regard  is  intrinsic,  is  not  affected  by  the  intended 
use  or  disposal  of  the  product,  is  not  controlled  by 
contractual  engagements,  and  persists  even  though 
the  business  be  conducted  in  close  connection  with 
interstate  commerce. 1 

[1076]  “The  same  rule  applies  to  the  production 
of  oil.  ‘Such  production  is  essentially  a  mining 
operation,  and  therefore  is  not  a  part  of  interstate 
commerce,  even  though  the  product  obtained  is  in¬ 
tended  to  be  and  in  fact  is  immediately  shipped  in 
such  commerce.  ’  Champlin  Rfg.  Co.  v.  Corporation 
Commission ,  286  U.  S.  210, 235.  One  who  produces  or 
manufactures  a  commodity,  subsequently  sold  and 
shipped  by  him  in  interstate  commerce,  whether 
such  sale  and  shipment  were  originally  intended  or 
not,  has  engaged  in  two  distinct  and  separate  activi¬ 
ties.  So  far  as  he  produces  or  manufactures  a 
commodity,  his  business  is  purely  local.  So  far  as 
he  sells  and  ships,  or  contracts  to  sell  and  ship,  the 
commodity  to  customers  in  another  state,  he  en¬ 
gages  in  interstate  commerce.  In  respect  of  the 
former,  he  is  subject  only  to  regulation  by  the  state ; 
in  respect  of  the  latter,  to  regulation  only  by  the 
federal  government.  Utah  Power  <&  L.  Co.  v. 
Pfost,  286  U.  S.  165,  182.  Production  is  not  com- 
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merce;  but  a  step  in  preparation  for  commerce. 
Chassaniol  v.  Greenwood,  291  U.  S.  584,  587. 

“We  have  seen  that  the  word  ‘commerce’  is  the 
equivalent  of  the  phrase  ‘intercourse  for  the  pur¬ 
pose  of  trade.’  Plainly,  the  incidents  leading  up|to 
and  culminating  in  the  mining  of  coal  do  not  con¬ 
stitute  such  intercourse.  The  employment  of  m^n, 
the  fixing  of  their  wages,  hours  of  labor,  and  work¬ 
ing  conditions,  the  bargaining  in  respect  of  thbse 
things — whether  carried  on  separately  or  collec¬ 
tively — each  and  all  constitute  intercourse  for  tjhe 
purposes  of  production,  not  of  trade.  The  latter 
is  a  thing  apart  from  the  relation  of  employer  apd 
employee,  which  in  all  producing  occupations  !is 
purely  local  in  character.  Extraction  of  coal  frcjm 
the  mine  is  the  aim  and  the  completed  result  of  local 
activities.  Commerce  in  the  coal  mined  is  not 
brought  into  being  by  force  of  these  activities,  b|ut 
by  negotiations,  agreements  and  circumstances  en¬ 
tirely  apart  from  production.  Mining  brings  the 
subject-matter  of  commerce  into  existence.  Com¬ 
merce  disposes  of  it.”  (Italics  supplied.) 

[1077]  In  the  light  of  the  foregoing  statement  by  the 
Supreme  Court,  can  it  be  said  that  the  interstate  sale  of 
gas  in  the  instant  proceeding,  by  one  producing  and  gather¬ 
ing  natural  gas,  is  either  in  fact  or  law  a  part  of  such  pro¬ 
duction  and  gathering?  I  think  not.  The  two  are  distinct 
and  separate.  The  activity  of  “production”  is  local  apd 
intrastate  in  character,  while  the  sale  is  interstate  com¬ 
merce  and  clearly  within  the  ambit  of  Federal  regulation. 
The  term  “production”,  in  my  opinion,  does  not  have  tpe 
connotation  given  it  by  the  majority.  Eminent  engineers 
agree  that  the  term  indicates  that  phase  of  the  oil  or  gps 
industry  that  deals  with  the  physical  activity  of  extracting 
oil  or  gas  from  the  ground.  Therefore,  to  conclude  that  ijts 
use  in  the  context  of  the  exemption  clause  in  Section  1(b) 
of  the  Act  exempts  producers  and  negatives  the  exercise 

i 
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of  regulatory  jurisdiction  by  us  over  an  interstate  sale 
of  natural  gas  for  resale,  flies  in  the  face  of  the  rule 
announced  by  the  Supreme  Court  in  the  Carter  Coal  case, 
accepted  definitions,  the  explanatory  statement  of  the  Con¬ 
gressional  committees,  and  long  standing  rules  of  statutory 
construction. 

Respondent,  in  my  opinion,  by  its  sales  of  natural  gas 
in  interstate  commerce  for  resale,  is  within  the  affirmative 
grant  of  jurisdiction  delegated  by  the  Congress.  Notwith¬ 
standing,  the  majority  holds  that  what  is  affirmatively 
[1078]  so  defined  and  included  within  the  scope  of  the  Act 
is  without  the  jurisdiction  of  the  Commission.  If  engaging 
in  such  activities  contained  in  the  negative  provisions  of 
Secton  1(b)  of  the  Act  is  sufficient  for  holding  the  respond¬ 
ent  without  the  jurisdiction  of  the  Commission,  it  logically 
follows  that  a  company  likewise  within  the  affirmative  grant 
of  jurisdiction  or  the  definition  of  a  “natural-gas  com¬ 
pany”,  engaging  in  any  other  activity  contained  in  the 
exclusionary  provisions  of  Section  1(b),  is  beyond  the 
Commission’s  jurisdiction. 

A  company  engaged  in  the  transportation  of  natural  gas 
in  interstate  commerce,  but  also  engaged  in  “local  distribu¬ 
tion  of  natural  gas”,  apparently,  should,  in  keeping  with 
the  action  of  the  majority  here,  be  outside  the  scope  of  the 
Act.  However,  the  contrary,  in  substance,  was  held  by  the 
Commission  in  In  Re  East  Ohio  Gas  Company,  F.  P.  C. 
Op.  No.  37  (April  14,  1939).  There,  the  Commission  dis¬ 
posed  of,  properly,  I  believe,  the  contention  of  the  East 
Ohio  Gas  Company  that  it  was  not  a  natural  gas  company 
because  all  its  transportation  activities  were  “incident” 
to  its  local  distribution,  in  the  following  language 

(pp.  8-10) : 

“The  East  Ohio  Gas  Company  asserts  that  it  is 
not  a  natural-gas  company  within  the  meaning  of  the 
Natural  Gas  Act.  The  company  does  not  contest  the 
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fact  that  it  is  engaged  in  the  transportation  of 
natural  gas  in  interstate  commerce,  but  makes  j  the 
rather  novel  contention  that  its  ‘  public  utility  j  ac¬ 
tivities  are  confined  to  the  local  distribution  of 
natural  gas  wholly  within  the  State  of  Ohio  land 
[1079]  all  of  its  transportation  activities  are  whjolly 
within  the  State  of  Ohio  and  incident  to  such  lj)cal 
distribution,  to  which  business  and  activity  ht  is 
specifically  provided  by  Section  1(b)  of  the  Natural 
Gas  Act  that  the  provisions  thereof  shall  not  apply’; 
This  contention  appears  to  be  directly  contrary  to  a 
decision  of  the  Supreme  Court  of  the  United  States 
involving  this  very  company,  i.e.,  East  Ohio  Gas  Co. 
v.  Tax  Commission ,  283  U.  S.  465,  470-471  (lp31) 
where  the  Court  held  that  its  transportation!  of 
natural  gas  is  interstate  commerce,  and  that  j  its 
local  distribution  of  natural  gas  is  intrastate  com¬ 
merce,  and  constitute  separate  functions. 

i 

*  *  *  *  * 

i 

“The  Natural  Gas  Act  likewise  draws  a  distinction 
between  transportation  of  natural  gas  in  interstate 
commerce  and  local  distribution,  and  there  is  no  pro¬ 
vision  therein  which  supports  the  company’s  con¬ 
tention  that  as  transportation  in  interstate  commerce 
is  ‘incident’  to  local  distribution,  the  company  is  pot 
subject  to  the  Commission’s  jurisdiction  under  the 
Natural  Gas  Act.” 

Those  opposing  jurisdiction  ask  what  was  intended! by 
the  negative  language  excluding  “production  or  gathering 
of  natural  gas.”  The  exemption,  it  is  asserted,  was  pot 
designed  to  relieve  persons  engaged  in  such  activities  frpm 
regulation  of  matters  not  contained  in  the  Act  in  the  first 
instance.  If  the  contrary  were  intended,  it  is  claimed,  the 
exclusion  would  be  illusionary  and  meaningless  and  the 
practical  effect  as  if  the  limitation  were  not  incorporated 
in  the  Act.  Thereupon,  it  is  concluded  that  the  exclusion 
was  intended  to  exempt  producers  and  gatherers  like 
respondent. 
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Such  conclusion  appears  strained  and  unreasonable  in  the 
light  of  the  history  of  this  legislation  and,  [1080]  in  par¬ 
ticular,  if  consideration  is  given  to  the  explanatory  state¬ 
ment  contained  in  the  Congressional  committee  reports 
accompanying  the  bill  finally  enacted  as  the  Natural  Gas 
Act.  Moreover,  such  conclusion  ignores  the  fact  that  pro¬ 
duction  and  gathering  of  natural  gas  may  be  carried  on 
without  engaging  in  any  of  the  activities  affirmatively 
specified  as  being  within  the  scope  of  the  Act.* 

The  history  of  the  Act  discloses  that  an  attempt  was 
made  to  include  within  the  scope  of  the  Public  Utility  Act 
of  1935  legislation  regulating  the  natural  gas  industry.  The 
provisions  of  that  early  proposal  really  attempted  to  regu¬ 
late  production  of  natural  gas  right  down  to  the  bottom 
of  the  well,  so  to  speak.**  The  concern  of  the  natural  gas 
industry  is  reflected  by  comments  made  at  the  time  by  its 
representatives.***  The  committee,  in  reporting  H.  R.  6586, 
the  bill  later  enacted  as  the  Natural  Gas  Act,  with  respect 
to  Section  1(b)  thereof,  stated: 

C1081]  “In  view  of  the  importance  of  section 
1(b),  which  states  the  scope  of  the  act,  it  seems 
advisable  to  comment  on  certain  provisions  appear¬ 
ing  therein.  It  will  be  noted  that  this  subsection  of 
the  bill,  after  affirmatively  stating  the  matters  to 
which  the  act  is  to  apply,  contains  a  provision 
specifying  what  the  act  is  not  to  apply  to,  as  follows: 

“  ‘but  shall  not  apply  to  any  other  transporta¬ 
tion  or  sale  of  natural  gas  or  to  the  local 
distribution  of  natural  gas  or  to  the  facilities  used 
for  sucli  distribution  or  to  the  production  or 
gathering  of  natural  gas.’ 

*  For  example,  production  and  gathering  of  gas  for  use  of  such  producer 
and  gatherer,  such  as,  manufacture  of  carbon  black,  or  production  and  gathering 
for  local  distribution  or  sale  in  intrastate  commerce. 

**  See  Section  310,  Title  III,  entitled  “Transmission  and  Sale  of  Natural 
Gas”,  H.  R.  5423,  74th  Congress,  1st  session  (February  6,  1935),  p.  153. 

***  For  example,  see  presentation  on  behalf  of  Electric  Bond  and  Share  Co. 
to  Committee  on  Interstate  and  Foreign  Commerce  of  House  of  Representa¬ 
tives  in  public  hearings  on  H.  R.  5423,  Part  3.  pp.  2277.  2284. 


“  The  quoted  words  are  not  actually  necessary J  as 
the  matters  specified  therein  could  not  he  said  fairly 
to  he  covered  hy  the  language  affirmatively  stating 
the  jurisdiction  of  the  Commission,  but  simijlar 
language  was  in  previous  bills,  and,  rather  tfyan 
invite  the  contention,  however,  unfounded,  that  the 
elimination  of  the  negative  language  would  broaden 
the  scope  of  the  act,  the  committee  has  included  it 
in  this  bill.”* 

i 

i 

j 

In  view  of  the  provisions  of  the  legislation  as  first  proposed 
in  1935,  the  insertion  of  negative  language  similar  to  t^iat 
contained  in  Section  1(b)  excluding  certain  activities  frpm 
the  Act  certainly  is  understandable. 

Little  weight  can  be  attached  to  respondent’s  citation  j  of 
certain  miscellaneous  statements  made  in  the  Congressional 

w  i 

hearings  and  debates,  for  in  United  States  v.  St.  Paul  jflf. 
&  M.  Ry.  Co.,  247  U.  S.  310,  318,  the  Supreme  Court  ijas 
said: 

“It  is  not  our  purpose  to  relax  the  rule  that 
debates  in  Congress  are  not  appropriate  or  evlen 
reliable  guides  to  the  meaning  of  the  language  of  ^n 
enactment.  *  *  *  But  the  reports  of  a  committee, 
including  the  bill  as  introduced,  changes  made  jin 
[10S2]  the  frame  of  the  bill  in  the  course  of  }ts 
passage,  and  statements  made  by  the  Committee 
chairman  in  charge  of  it,  stand  upon  a  different 
footing,  and  may  be  resorted  to  under  proper  qualifi¬ 
cations.  (Cases  cited.)  ” 

Review  of  the  legislative  history  discloses  no  reliable 
guide  posts  indicating,  I  believe,  intent  by  Congress  thgt 
rates  and  charges  for  natural  gas  sold  in  interstate  com¬ 
merce  for  resale,  by  companies  also  engaged  in  “produc¬ 
tion  or  gathering  of  natural  gas”  were  to  be  excluded 


*H.  Rept.  No.  709,  supra,  p.  3;  S.  Rept.  No.  1162,  supra,  p.  3. 
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from  the  Commission’s  jurisdiction.  Such  is  clear,  if 
reference  is  made  to  the  committee  reports  accompanying 
the  bill  finally  enacted  as  the  Natural  Gas  Act. 

There  are  those  who  contend  that  it  would  be  burden¬ 
some  to  many  small  producers  making  sales  in  interstate 
commerce  for  resale  and  also  to  the  Commission  if  the 
provisions  of  the  Act  were  to  be  applied  to  such  sales. 
However,  does  not  examination  of  the  Act  indicate  Con¬ 
gress  has  granted  authority  to  prescribe  by  administra¬ 
tive  rules  and  regulations  reasonable  classifications  found 
necessary  or  appropriate  to  carry  out  the  provisions  of 
the  Act,  excluding,  for  example,  the  so-called  “small  pro¬ 
ducers”  from  any  arduous  burdens  of  regulation?  I 
think  so. 

In  fact,  already,  in  prescribing  a  Uniform  System  of 
Accounts  under  the  Act,  we  have,  by  our  classification  of 
persons  or  companies,  relieved  from  compliance  therewith 
those  having  [10S3]  annual  gas  operating  revenues  of  less 
than  $ 25,000 .  This  alone  would  exclude,  it  appears  from 
the  information  now  filed  with  the  Commission  under  the 
Act,  more  than  eighty  per  cent ,  in  number,  of  the  persons 
producing  natural  gas  only  and  selling  it  for  resale  in 
interstate  commerce. 

Sales  by  respondent  appear  clearly  to  be  subject  to  the 
jurisdiction  of  this  Commission  and,  further,  even  in  the 
absence  of  Federal  legislation,  would  not  be  subject  to 
regulation  by  a  State  commission.  See  public  Utility 
Commission  of  Rhode  Island  v.  Attleboro  Steam  and 
Electric  Company ,  273  U.  S.  83,  86;  Missouri  v.  Kansas 
Gas  Company,  265  U.  S.  298,  305,  308;  United  States  v. 
Rock  Royal  Co-op.,  307  U.  S.  533,  568  (1939) ;  Currin  v. 
Wallace,  306  U.  S.  1,  9-10  (1939) ;  Kentucky  Natural  Gas 
Corporation  v.  Public  Service  Commission,  28  F.  Sup. 
509  (1939).  The  Act — the  provisions  under  which  this 
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proceeding  arises — is  remedial  and,  therefore,  is  entitled 
to  receive  that  interpretation  which  reasonably  accom¬ 
plishes  the  great  public  purpose  which  it  was  enacted  to 
subserve.  New  York,  New  Haven  &  Hartford  Railroad 
Company  v.  I.  C.  C.,  200  U.  S.  361,  391;  State  Ex.  Rel. 
City  of  Sedalia  v.  Public  Service  Com.,  et  al.  (Mo.  $up. 
Ct.),  F.U.  R.  1919C,  507,  509;  McDonald  v.  Thompson,  i305 
U.  S.  263,  266  (1938).  To  disclaim  jurisdiction  over  !  the 
interstate  sales  by  respondent,  I  believe,  does  violence  to 
the  [1084]  successful  accomplishment  of  the  Congres¬ 
sional  intention  that  “the  basic  purpose  of  the  present 
legislation  is  to  occupy  this  field  in  which  the  Supreme 
Court  has  held  that  the  States  may  not  act.”* 

The  practical  consequences  of  the  action  of  the  majority 
in  the  instant  proceeding  cannot  be  over-emphasized.  |  I 
fear  there  will  accrue  from  this  action  results  substan¬ 
tially  curtailing  our  ability  effectively  to  regulate  in  the 
public  interest  interstate  sales  of  natural  gas  for  reside. 
Inasmuch  as  the  rates  at  which  “natural-gas  companies” 
can  sell  gas  at  city  gates  are  largely  determined  by  jthe 
prices  they  are  required  to  pay  for  the  same,  it  is  obvibus 
that  the  consuming  public  cannot  be  as  well  protected  from 
any  exploitation  in  the  rates  it  is  charged,  unless  th^re 
is  an  exercise  of  Federal  authority  under  the  Commerce 
Clause  of  the  Constitution.  j 

The  rates  charged  for  natural  gas  in  interstate  whole¬ 
sale  transactions  being  beyond  the  regulatory  authority!  of 
the  States,  will  not  be  the  practical  result  of  the  action 
of  majority  in  disclaiming  jurisdiction  over  the  rates  j  of 
respondent  be  to  create  a  hiatus  in  the  regulation  !  of 
matters  declared  by  Congress  to  be  necessary  in  the  public 
[1085]  interest?  I  think  such  is  the  inevitable  result  j  of 
the  action  of  the  majoritv. 

_  ! 

*  H.  Rpt.  No.  709,  supra,  p.  1 ;  S.  Rpt.  No.  1162,  supra,  p.  1. 
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I  cannot  help  but  feel  that  the  majority  opinion  leaves 
adequate  and  effective  regulation,  in  the  public  interest, 
of  the  sales  of  natural  gas  in  interstate  commerce  for 
resale,  hoped  for  by  the  consuming  public  and  deemed 
essential  by  a  Congress  desiring  to  fill  the  gap  in  which 
the  States  may  not  act,  suspended  in  limp  and  lifeless 
form  from  the  yardarm  of  inaction. 


John  W.  Scott 
Commissioner 

Washington,  D.  C. 

June  29,  1940. 

•  •  • 
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! 


Mr.  Leon  M.  Fuquay,  Secretary, 
Federal  Power  Commission, 

441  G  Street,  N.W., 

Washington  25,  D.  C. 


Stamped  (received  Ndv.  30 
10:50  '54 

Federal  Power  Com¬ 
mission) 

November  26,  19p4 


i 

i 

i 


Dear  Sir: 

i 

Columbian  Fuel  Corporation,  while  denying  that  it  is 
subject  to  the  jurisdiction  of  the  Commission  with  respect 
to  sales  under  the  attached  contract,  and  subject  tq  its 
Motion  for  Rehearing  heretofore  filed  in  Docket  No.  R|l38, 
and  without  waiver  thereof,  and  subject  to  any  application 
for  declaratory  order  (if  such  application  applies  to  the 
type  of  sale  here  involved)  and  without  waiver  thereof, 
transmits  herewith,  pursuant  to  Order  No.  174-A  and  Sec¬ 
tion  154.99  of  the  Commission’s  Rules  and  Regulations, 
the  following: 


1.  (a)  Two  true  copies  of  Gas  Purchase  Agreement  be¬ 

tween  Columbian  Fuel  Corporation  and  United 
Fuel  gas  Company,  dated  November  18, 1931,  in¬ 
cluding  amendments  thereto  dated  June  27,  1932, 
December  7,  1932,  May  8,  1936,  October  13,  1936, 
February  10,  1948  and  September  10,  1951. 

(b)  Original  and  one  copy  of  statement  as  to  billing 
for  one  month  of  service  under  the  said  contract. 

i 

2.  (a)  Two  true  copies  of  Gas  Purchase  Agreement  be¬ 

tween  Columbian  Fuel  Corporation  and  United 
Fuel  Gas  Company,  dated  November  18, 1931,  in¬ 
cluding  amendments  thereto  dated  November  15, 
1934,  November  21,  1939,  April  4,  1946  and !  Au¬ 
gust  23,  1948. 

(b)  Original  and  one  copy  of  statement  as  to  billing 
for  one  month  of  service  under  the  said  contract. 
Very  truly  yours, 

Columbian  Fuel  Corporation! 

By  /s/  Rodney  A.  CovIbr 
*  *  *  Vice-President 

Letter  by  Columbian  to  the  Commission  filed  with;  the 
Commission  November  30,  1954  and  included  in  the  Joint 
Appendix  pursuant  to  a  stipulation  between  the  pajrties 
dated  March  26,  1956. 
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[1]  F.  P.  C.  No. 


F.P.C.  Gas  Rate 
Schedule  No.  10 
Filing  date:  11-30-54 
Effective  date:  Accepted 


Federal  Power  Commission 
Rate  Schedule  No.  9  (Contract  #2) 


Filed  by 

Columbian  Fuel  Corporation 


Covering  Natural  Gas  Sold 
to 

United  Fuel  Gas  Company 


This  Schedule  consists  of  Agreement*  dated  November 
18,  1931  between  Piney  Oil  &  Gas  Company  (former  name 
of  said  Columbian  Fuel  Corporation)  and  Warfield  Nat¬ 
ural  Gas  Company  (United  Fuel  Gas  Company,  said  suc¬ 
cessor). 


*  The  “Warfield  Contract”  referred  to  in  Pr.  Br.  2,  and 
printed  pursuant  to  the  Designation  of  Record  dated  April 
23,  1956. 
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[102]  Statement  Number  14977 

Gas  Sales  Statement 
Columbian  Fuel  Corporation 
380  Madison  Avenue 
New  York  17,  N.  Y. 

i 

Period  July,  1954 
Date 

Location 

Dist.,  #50,  Pk.  Knptt 
Floyd  Co.,  Ky.  j 

Reference  ! 

Contr.  No.  6-9 
Rate  Schedule  9 

i 

Gas  Sold  to  ! 

United  Fuel  Gas  Company  ; 

280,436  M  Cu.  Ft.  @  22iA<f _  $63,098.17 

Plus  Transportation  Charge  1,651 
MCF  @l<f  -  16.51 

$63,114.08 

Contract  No.  '\2 

10/1/31  i 


I 

i 
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Contract  No.  2 
10/1/31 


[2]  THIS  AGREEMENT,  made  the  18th  day  of  No¬ 
vember,  1931,  by  and  between  Piney  Oil  &  Gas  Company, 
a  corporation,  party  of  the  first  part,  hereinafter  called  the 
“Seller”,  and  Warfield  Natural  Gas  Company,  a  corpo¬ 
ration,  party  of  the  second  part,  hereinafter  called  the 
“Buyer”, 

WITNESSETH : 


That  Seller,  for  and  in  consideration  of  the  covenants 
on  the  part  of  the  Buyer  to  be  paid,  kept,  and  performed 
as  hereinafter  set  forth,  has  sold,  and  does  hereby  sell 
unto  the  Buyer,  and  Buyer  has  purchased  and  does  hereby 
purchase  and  agree  to  take  from  Seller,  all  of  the  natural 
gas  that  may  be  produced  by  Seller  from  those  various 
tracts  of  land,  in  which  the  Seller  owns  the  leasehold  oil 
and  gas  rights,  the  aggregate  acreage  of  which  is  stated 
in  said  leases  to  be  83,587  acres,  more  or  less,  situate  in 
the  following  counties  in  the  State  of  Kentucky,  viz. : 


County 


Approximate  Acreage 
as  Stated  in  Leases 


Floyd  .  5,693 

Pike  _  32,861 

Knott  .  4,567 

Perry  _  1,347 

Letcher  _  2,826 

Breathitt  _  3,423 

Morgan  _  30,190 

Lawrence  _  1,905 

Johnson  _  775 


83,587 

[3]  A  complete  list  of  the  above  leases,  is  hereto  attached 
and  made  a  part  hereof  as  Exhibit  “A”,  and  a  map  show¬ 
ing  the  general  location  of  said  acreage  (except  that  lying 
in  Breathitt,  Morgan,  Lawrence  and  Johnson  Counties)  is 
hereto  attached  as  Exhibit  “B”  and  made  part  hereof. 
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Such  rights  of  entry,  use  and  occupation  of  the  surface 
of  the  lands  as  Seller  has  the  right  to  grant,  are  permitted 
to  Buyer,  if  necessary,  under  this  agreement. 

In  consideration  of  which  and  of  the  other  covenants 
made,  to  be  faithfully  kept  and  performed  by  each  pajty 
as  herein  set  forth,  it  is  mutually  covenanted  and  agreed 
between  the  parties  as  follows :  j 

First:  This  contract,  and  all  rights  hereunder,  shrill 
continue  in  force  for  a  period  of  twenty  (20)  years  frbm 
and  after  November  1,  1931  and  as  long  thereafter  !^s 
natural  gas  is  produced  in  marketable  quantities  from  tjie 
lands  aforesaid  by  the  Seller.  The  marketing  of  gas  sh^ll 
commence  on  the  first  dav  of  November,  1931. 

i 

Second  :  Seller  agrees  to  furnish  the  pipe,  and  lay  ajid 
construct,  at  its  own  expense,  all  gathering  lines  necessary 
to  connect  any  wells  now  completed  or  that  may  be  heije- 
after  completed  upon  said  lands,  to  the  receiving  stations 
established  as  hereinafter  provided.  Said  gathering  lin^s 
shall  be  promptly  connected  by  Seller  to  each  and  every 
gas  producing  well  completed  on  said  lands,  as  soon  £s 
practicable  after  the  mains  or  lines  of  the  Buyer  shall  ha|e 
been  laid  to  the  vicinity  of  said  wells,  and  receiving  sta¬ 
tions  established  for  the  gas  from  such  wells  as  herein 
elsewhere  provided.  All  [4]  gas  producing  wells  on  said 
lands  shall  be  and  remain  continuously  connected  to  the 
said  gathering  lines  so  that  the  wells  may  be  at  all  times  in 
position  to  produce  into  Buyer’s  system  of  lines,  except¬ 
ing  that  during  such  time  as  any  wells  require  repairs, 
they  may  be  temporarily  disconnected  during  such  repairs, 
and  Seller  agrees  to  keep  said  wells  in  good  condition  fbr 
the  production  of  gas  and  to  make  the  required  repairs  tio 
wells  only  in  the  eight  months  of  any  calendar  year  from 
April  1st  to  December  1st,  and  not  in  the  other  four  wintdr 
months,  except  with  written  consent  of  the  Buyer.  As  sooli 
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as  the  repairs  to  any  well  have  been  completed,  the  well 
or  wells  shall  be  immediately  reconnected  by  Seller  to 
the  gathering  lines,  established  under  this  agreement. 

Third:  Buyer  has  bought  and  does  hereby  agree  to 
take  and  pay  for  at  the  price  or  prices  hereinafter  men¬ 
tioned,  all  of  the  natural  gas  that  shall  be  produced  from 
said  lands,  subject,  however,  to  the  provisions  next  fol¬ 
lowing,  viz. : 

1.  During  the  period  of  seven  months  com-  [5] 
inencing  on  November  1  of  each  year  and  ending  on 
June  1  of  the  year  following,  Buyer  agrees  to  take 
from  Seller  an  average  daily  amount  equal  to  one- 
third  ( y:i )  of  the  open  flow  capacity  of  Seller’s  wells, 
determined  as  hereinafter  specified,  provided  that 
Buyer’s  obligation  hereunder  shall  be  deemed  to  be 
satisfied,  if  during  the  period  from  November  1, 
1931  to  June  1,  1932  it  shall  take  from  Seller  under 
this  contract  an  average  volume  of  ten  million 
(10,000,000)  cubic  feet  each  day  and  during  each 
subsequent  period  commencing  on  November  1  of 
each  year  and  ending  on  June  1  of  the  year  follow¬ 
ing,  it  shall  take  from  Seller  under  this  contract 
an  average  volume  of  twenty  million  (20,000,000) 
cubic  feet  each  day. 

2.  In  the  five  summer  months,  from  June  1  to 
November  1  of  each  year  during  the  term  of  this 
contract,  Buyer  shall  be  required  to  take  each  day 
only  one-third  (%)  of  the  average  daily  volume  of 
gas  that  was  taken  in  the  seven  months  preceding. 
Such  volume  of  gas  to  be  taken  in  said  five  summer 
months  may  be  taken  throughout  each  and  every 
day  by  partially  closing  gates  and  other  similar 
means  to  reduce  the  flow  to  the  required  quantity, 
or  it  may  be  taken  by  using  the  well  or  wells  one- 
third  of  the  time  during  such  summer  months,  or  in 
any  other  manner  so  that  the  required  quantity  of 
gas  be  taken.  Notwithstanding  any  other  provisions 


of  this  contract,  Buyer  shall  have  the  right  to  talie 
and  pay  for  at  any  time  or  times,  all  the  gas  thht 
the  Seller’s  wells  are  capable  of  producing. 

Fourth:  Buyer  will  furnish,  instal  and  maintain  in 
accurate  repair  at  the  receiving  stations  hereinafter  pro¬ 
vided  for  orifice  meters  of  standard  type  and  adequate 
capacity,  equipped  with  volume  and  pressure  recording 
guages,  and  will  cause  said  meters  to  be  read  daily,  or  as 
often  as  good  operating  practice  requires,  and  to  be  cali¬ 
brated  at  least  once  every  three  months.  Seller  shall  have 
access  to  said  meters  at  all  reasonable  times  and  shall  lie 
furnished  the  charts  for  checking  purposes. 

[6]  The  unit  of  measurement  of  gas  hereunder  shall  be 
one  thousand  (1,000)  cubic  feet  of  gas  at  a  base  temperature 
of  sixty  (60)  degrees  Fahrenheit  and  a  base  pressure  qf 
ten  (10)  ounces  above  fourteen  and  seven  tenths  (14.7) 
pounds  absolute  atmospheric  pressure,  and  the  meter 
readings  and  registrations  shall  be  computed  into  sucih 
units.  For  the  purpose  of  measurement,  the  gas  deliver¬ 
able  hereunder  shall  be  assumed  to  obey  Boyle’s  Law,  and 
the  average  temperature  shall  be  assumed  to  be  sixty  (6(j) 
degrees  Fahrenheit  and  the  average  atmospheric  pressure 
shall  be  assumed  to  be  fourteen  and  seven-tenths  (14.7!) 
pounds  to  the  square  inch,  irrespective  of  actual  variations 
in  temperature  or  barometric  conditions.  The  specific 
gravity  of  the  gas  shall  be  determined  every  three  (3) 
months  by  joint  tests  by  Edward’s  Balance  or  by  such 
other  method  as  may  be  agreed  upon  by  the  parties.  Such 
tests  shall  determine  the  specific  gravity  to  be  used  ih 
computations  for  the  measurement  of  gas  during  the  thr^'e 
months  next  following. 

i 

Fifth:  The  price  to  be  paid  by  Buyer  to  Seller  fdr 
gas  sold  and  delivered  under  the  terms  of  this  agreemen  t 
shall  be  as  follows : 
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Prior  to  November  1, 1932,  twelve  (12^)  cents  per 
thousand  cubic  feet. 

From  November  1,  1932,  to  November  1,  1935, 
fourteen  (14£)  cents  per  thousand  cubic  feet. 

From  November  1,  1935,  to  November  1,  1940, 
fifteen  (15^)  cents  per  thousand  cubic  feet. 

On  November  1, 1940  and  every  five  years  thereafter  the 
price  shall  be  [7]  determined  by  agreement  or  arbitration 
but  shall  not  be  less  than  fifteen  (15£)  cents  per  thousand 
cubic  feet  including  the  gathering  charge  hereafter  men¬ 
tioned  in  paragraph  sixth.  If  the  parties  are  unable  to 
agree  upon  such  price,  arbitrators  shall  be  selected  and 
shall  act  as  provided  in  Paragraph  numbered  Twenty- 
Second  hereof.  The  decision  of  the  majority  of  the  arbi¬ 
trators  shall  be  final.  One-half  of  the  expense  of  the 
arbitration  shall  be  borne  by  the  Buyer,  and  one-half  (}4) 
by  the  Seller.  The  arbitrators  shall  base  their  decision 
upon  the  then  reasonable  market  value  of  gas  in  that  terri¬ 
tory,  delivered  at  gathering  points  adjacent  to  the  wells 
as  specified  in  this  agreement  and  deliverable  during  the 
said  period  of  five  (5)  years. 

Sixth:  On  or  before  the  tenth  (10th)  day  of  each 
month,  a  statement  shall  be  rendered  by  Buyer  to  Seller 
showing  the  amount  of  gas  taken  thereunder,  measured  as 
aforesaid,  during  the  preceding  calendar  month,  together 
with  the  meter  charts  which  shall  be  returned  by  Seller 
after  examination.  Payment  for  said  gas  shall  be  made 
monthly  on  or  before  the  twentieth  (20th)  day  of  the 
month  following  that  in  which  the  gas  was  taken,  for  all 
gas  delivered  during  the  preceding  month.  Payment  may 
be  made  by  check,  payable  to  Seller  and  mailed  to  it, 
addressed  to  45  East  42nd  Street,  New  York  City,  New 
York,  or  such  other  address  as  Seller  may  from  time  to 
time  specify.  Of  the  prices  hereinbefore  stated,  or  as 
hereafter  determined  by  agreement  or  arbitration,  two 


(2£)  cents  per  thousand  cubic  feet  shall  be  deemed  |a 
gathering  charge  paid  by  Buyer  to  [8]  Seller  for  tl^e 
carrying  of  the  gas  from  the  wells  to  the  delivery  pointfe, 
and  the  remainder  shall  be  deemed  the  price  or  value  Of 
the  gas  at  the  wells. 


Seventh:  If  Seller  challenges  the  accuracy  of  aity 
meter  in  use  under  this  contract,  furnished  by  Buyer,  and 
desires  to  have  the  meter  tested,  Buyer  shall  test  the  same 
in  the  presence  and  to  the  satisfaction  of  Seller  or  a  rep¬ 
resentative,  if  it  wishes  to  exercise  the  right  to  be  present 
or  represented  at  such  test.  If  the  meter  on  test  proves 
to  be  correct  or  within  two  (2%)  per  cent  correct,  or  more 
than  two  (2%)  per  cent  fast,  the  cost  of  testing  the  same 
shall  be  borne  by  Seller;  but  if  the  meter  on  test  proves 
to  be  more  than  two  (2%)  per  cent  slow,  then  the  cost  of 
testing  the  same  shall  be  borne  by  Buyer.  For  repair 
work,  the  meter  shall  be  shipped  to  any  properly  equipped 
shop  of  Buyer,  and  there  tested,  adjusted  or  repaired, 
unless  the  same  can  be  tested,  adjusted  or  repaired  on  the 
ground.  If  for  any  reason  any  meter  is  out  of  servibe 
and/or  out  of  repair  so  that  the  amount  of  gas  delivered 
cannot  be  accurately  ascertained  or  computed  from  tlie 
reading  thereof,  the  gas  delivered  through  the  period  such 
meter  is  out  of  service  and/or  out  of  repair  shall  be  esti¬ 
mated  and  agreed  upon  by  the  parties  hereto  upon  tjie 
basis  of  the  best  data  available,  using  the  first  of  the  fol¬ 
lowing  methods  which  is  feasible: 

i 

(a)  By  correcting  the  error  if  the  percentage  jof 
error  is  ascertainable  by  calibration,  test  or  mathe¬ 
matical  calculation. 


[9]  (b)  By  using  the  registration  of  Sellers 
check  meter  if  installed  and  accurately  registering. 

(c)  By  estimating  the  quantity  of  delivery  |)y 
deliveries  during  preceding  periods  under  similar 
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conditions  when  the  meter  was  registering  accu¬ 
rately. 

Seller  may  at  its  option  and  expense  instal  and  operate 
check  meters  to  check  Buyer’s  meters,  but  measurement  of 
gas  for  the  purposes  of  this  contract  shall  be  by  Buyer’s 
meters,  except  as  hereinbefore  provided.  Check  meters 
shall  be  of  the  orifice  type  and  shall  be  subject  at  all 
reasonable  times  to  inspection  or  examination  by  Buyer, 
but  the  reading,  calibration  and  adjustment  thereof  and 
changing  of  charts  shall  be  done  only  by  Seller.  Should 
any  delivery  point  or  points  be  located  on  the  premises  of 
Buyer,  Buyer  grants  to  Seller  the  right  of  free  use  of 
said  premises  and  ingress  and  egress  to  such  check  meter 
at  all  times  for  purposes  of  installation,  operation,  repair 
and/or  removal. 

Eighth:  Seller  agrees,  in  its  operations  upon  said 
lands,  not  to  waste  the  gas  produced  from  any  sands  in  any 
wells  drilled  thereon,  so  that  gas  not  actually  taken  by 
Buyer  shall  be  preserved  and  saved  for  it,  and  Seller 
agrees  and  binds  itself  not  to  dispose  of  any  of  the  gas 
produced  from  said  lands  to  any  other  person  or  company 
during  the  term  of  this  agreement,  unless  Buyer  should 
fail  or  refuse  to  take  and  pay  for  Seller’s  gas  within  the 
intent  and  meaning  of  this  agreement;  but  this  covenant 
shall  not  interfere  in  any  way  with  Seller’s  production  of 
or  drilling  for  oil  in  any  wells  on  said  lands,  and  Seller 
reserves  the  right  to  use  gas  for  fuel  in  its  own  [10]  op¬ 
erations  upon  said  lands.  Seller  also  reserves  sufficient 
gas  to  meet  its  obligations  if  any,  to  furnisli  gas  to  its 
lessors  under  the  terms  of  said  leases. 

Ninth  :  All  lines,  fittings,  material  and  equipment  fur¬ 
nished  under  this  agreement  shall  remain  the  property  of 
the  party  furnishing  the  same,  and  may  be  removed  by 
such  party  at  the  termination  of  this  agreement. 
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Tenth  :  Seller  warrants  generally  the  gas  hereby  solid, 
and  covenants  and  agrees  to  indemnify  and  save  harmless 
the  Buyer  of  and  from  all  suits,  actions,  debts,  accounts, 
damages,  costs,  losses,  and  expenses  arising  from  or  out 
of  the  adverse  claims  of  any  and  all  other  persons  to  the 
gas  hereby  sold,  or  to  rentals  or  royalties  thereon  or  there¬ 
from.  Buyer  shall  have  the  right  to  refuse  to  take  here¬ 
under  any  gas  having  a  sulphur  content  in  excess  of  thiijty 
(30)  grains  per  hundred  (100)  cubic  feet. 

Eleventh:  Seller  shall  have  the  right  to  instal  ajid 
operate  compressors  or  other  equipment  to  increase  t^ie 
delivery  of  gas  from  its  wells.  Seller  has  a  large  block 
of  leases  located  in  the  eastern  part  of  Pike  County  nejar 
to  Buyer’s  twenty  (20)  inch  Eastern  line,  about  eighteen 
(18)  miles  or  more  easterly  from  Buyer’s  nearest  com¬ 
pressor  station  at  Boldman,  Kentucky,  such  leases  beipg 
shown  on  the  attached  map  marked  Exhibit  “D”.  In  lieu 
of  laying  eighteen  (18)  miles  of  suction  line  from  sa^d 
compressor  staton  to  these  leases,  Buyer  agrees  forthwim 
to  lay  and  maintain  the  lines  shown  in  black  upon  the 
attached  map,  Exhibit  “D”,  namely  an  eight  (8)  inch  lipe 
extend-  [11]  ing  from  Buyer’s  twenty  (20)  inch  lnjie 
northward  to  a  point  designated  on  said  map  as  Canada, 
a  six  (6)  inch  and  four  (4)  inch  branch  line  extending 
northwesterly  from  Canada  to  a  point  on  Road  Fork,  aijd 
a  six  (6)  inch  line  extending  easterly  from  Canada  tOja 
point  on  Coburn  Branch. 

If  and  when  Seller  shall  develop  gas  on  said  leases  from 
formations  below  the  bottom  of  the  Big  Lime,  Buyer  agrees 
to  join  Seller,  if  so  desired  by  Seller,  in  the  construction 
of  a  joint  compressor  station  of  not  more  than  ten  million 
(10,000,000)  cubic  feet  daily  capacity.  Said  station  sh^ll 
be  located  at  Canada  at  such  point  on  Buyer’s  main  gather¬ 
ing  line  as  shall  be  hereafter  agreed  upon.  Buyer  agrees 
to  join  Seller  in  the  construction  of  said  compressor  statiop 
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when  Seller  has  developed  sufficient  gas  from  formations 
below  the  bottom  of  the  Big  Lime  to  deliver  ten  million 
(10,000,000)  cubic  feet  per  day,  or  if  Seller  desires  to 
construct  a  smaller  station  for  a  less  amount  of  gas,  Buyer 
will  join  in  this  construction  at  the  rate  of  live  thousand 
($5,000)  dollars  per  million  cubic  feet  per  day  for  all  gas 
compressed  from  formations  below  the  bottom  of  the  Big 
Lime.  Buyer  will  reimburse  Seller  at  the  rate  of  five 
thousand  ($5,000)  dolars  per  million  cubic  feet  of  gas  com¬ 
pressed  per  day  until  Buyer  has  contributed  one-half  ( y2 ) 
of  the  cost  of  said  compressor  station,  provided  that 
Buyer’s  total  contribution  shall  not  exceed  fifty  thousand 
($50,000)  dollars.  Buyer  will  reimburse  Seller  for  its  pro¬ 
portionate  share  of  the  cost  and  operation  and  maintenance 
of  said  compression  from  time  to  time  according  to  the 
interest  which  Buyer  holds  therein.  [12]  The  construction 
of  such  pipe  lines  and  of  said  joint  compressor  station  shall 
relieve  and  release  Buyer  from  construction  of  any  other 
pipe  line  or  lines  within  a  distance  of  nine  (9)  miles  from 
said  compressor  station.  It  is  further  agreed  that  should 
Buyer  develop  or  purchase  gas  from  lands  or  leases  in  this 
area,  it  shall  be  permitted  to  deliver  to  and  compress  this 
gas  at  said  joint  compressor  station,  providing  said  station 
has  excess  capacity  over  and  above  the  requirements  of 
Seller,  whose  gas  shall  be  given  first  consideration.  Buyer 
shall  pay  Seller  a  compression  charge  for  all  such  gas* 
compressed  covering  the  cost  of  compression  based  on  the 
proportion  such  gas  bears  to  the  total  gas  compressed  by 
the  station. 

Twelfth  :  Buyer  agrees  on  or  before  November  1, 1931 
to  instal  and  maintain  receiving  stations,  each  equipped 
with  meters  as  hereinbefore  provided,  for  receipt  of  de¬ 
liveries  of  gas  hereunder  as  follows : 

1.  On  Caney  Creek  at  mouth  of  Two  Mile  Fork. 
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2.  Northwest  of  Seller’s  Laws’  well  (designated 

by  Seller  as  GW  522)  on  Buffalo  Creek,  at  point 
where  Buyer’s  main  gathering  line  crosses  said 
creek.  i 

3.  On  the  Clark  Branch  of  Buffalo  Creek,  j^st 
north  of  Seller’s  Laws’  well  No.  6. 

! 

4.  At  mouth  of  Gearhart  Branch  on  Toler  Creek. 

I 

5.  At  lower  end  of  Boldman  Compressor  Station. 

6.  At  a  point  south  of  Auxier  on  west  side  pf 
River. 


7.  At  a  point  on  Meathouse  Fork  near  Canada. ! 

8.  At  a  point  near  the  intersection  of  Bentdn 
Branch  [13]  with  Meathouse  Fork. 

i 

i 

In  addition  to  the  foregoing,  Buyer  agrees  at  any  tinie 
or  from  time  to  time  upon  notice  from  Seller  to  establish 
additional  receiving  stations  along  its  lines  as  now  existinjg 
or  as  hereafter  extended  when  and  as  needed  to  receive 
Seller’s  gas.  j 

It  is  the  intent  and  purpose  of  this  plan  to  provide  ap 
outlet  for  the  gas  that  may  be  produced  from  Seller  ’js 
property,  and  so  additional  delivery  points  may  be  desig¬ 
nated  by  Seller  from  time  to  time,  and  when  so  designate^, 
Buyer  shall  construct  or  extend  its  main  lines  to  samp. 
Such  construction  or  extension  shall  be  entirely  at  Buyer ’p 
expense  if  the  initial  open  flow  capacity  of  the  well  or 
wells  from  a  formation  or  formations  below  the  Big  Lime? 
which  will  be  served  by  said  main  line,  shall  amount  t<j> 
one  million  (1,000,000)  cubic  feet  of  capacity  for  each  mil^ 
of  line  so  extended  or  constructed. 

In  case  Seller  shall  desire  more  than  one  mile  of  main  linp 
built  for  each  one  million  (1,000,000)  cubic  feet  of  developed 
initial  capacity,  as  aforesaid,  Buyer  will  construct  the  samp 
upon  notice  from  Seller,  but  in  such  case  Seller  shall  inj 
the  first  instance  be  liable  for  and  pay  to  Buyer  the  excess! 
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cost  over  and  above  one  mile  per  million  cubic  feet  of  initial 
capacity.  As  Seller  shall  develop  in  the  area  served  by 
such  line  additional  wells  producing  gas  from  a  formation 
or  formations  below  the  Big  Lime,  Buyer  shall  refund  such 
excess  cost  so  paid  by  Seller  at  the  rate  of  one  mile  per 
million  cubic  feet  of  initial  open  flow  capacity  of  such 
additional  well  or  [14]  wells. 

It  is  understood  that  the  gathering  lines  shall  be  installed 
by  Seller  to  connect  all  its  wells  withing  a  reasonable  dis¬ 
tance  of  any  receiving  station  now  or  hereafter  established 
by  Buyer,  it  being  generally  understood  that  the  parties 
will  cooperate  to  deal  with  the  gathering  of  the  gas  in  the 
most  economical  manner  to  both  parties. 

If  Seller  shall  desire  to  make  deliveries  of  gas  from  its 
acreage  in  Morgan  County,  before  Buyer  shall  have  con¬ 
structed  its  lines  to  said  acreage,  Buyer  will  bear  the 
expense  of  such  construction  to  the  amount  of  (a)  one  mile 
for  each  one  million  (1,000,000)  cubic  feet  of  initial  open 
flow  capacity  of  the  well  or  wells  of  Seller  in  said  County 
from  a  formation  or  formations  below  the  Big  Lime  and 
(b)  one  mile  for  each  one  million  (1,000,000)  cubic  feet  of 
initial  open  flow  capacity  of  the  well  or  wells  of  Buyer, 
and/or  any  subsidiary  or  controlled  corporation  in  said 
County  from  such  formation  or  formations.  The  excess 

shall  be  borne  bv  Seller  in  the  first  instance  and  refunded 
* 

to  Seller  at  the  rate  of  one  mile  per  million  cubic  feet  of 
initial  open  flow  capacity  thereafter  developed  in  said 
County  by  Seller  and/or  by  Buyer  and  its  subsidiary  or 
controlled  corporations. 

Thirteenth:  Buyer  agrees  to  instal  and/or  extend  lines 
of  the  proper  capacity  and  to  instal  and  operate  such 
compressing  stations  as  are  necessary  to  gather  and  to 
take  into  the  lines  of  the  Buyer,  in  accordance  with  the 
express  provisions  of  this  agreement,  the  gas  at  the  various 
receiving  stations  now  or  hereafter  established  hereunder. 
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Buyer  agrees  to  maintain  [15]  at  said  compressing  stations, 
such  pressures  as  will  enable  Seller  to  deliver  one-third  (1/3) 
of  the  daily  open  flow  capacity  of  its  wells,  not  exceeding 
the  volumes  specified  in  paragraph  numbered  Third  herfeof, 
provided  that  until  November  1,  1934  Buyer  shall  ;  be 
deemed  to  have  complied  with  this  provision  if  it  main¬ 
tains  at  said  compressing  stations  a  pressure  not  exceeding 
sixty  (60)  pounds  to  the  square  inch.  Buyer  further  agrees 
at  all  times  to  maintain  at  said  compressing  stations  sjach 
pressures  as  will  protect  Seller  against  discrimination 
and/or  disadvantage  in  comparison  with  other  gas  pro¬ 
ducers,  including  Buyer,  and  will  maintain  conditions  a^  to 
pressure  as  favorable  to  Seller  as  any  other  Buyer  of  gas 
in  the  same  field  may  maintain  in  favor  of  vendors  from 
whom  it  may  purchase  gas,  and  as  favorable  to  Seller!  as 
Buyer  may  maintain  in  favor  of  any  other  vendor  frpm 
whom  Buyer  may  purchase  gas. 

Fourteenth:  In  order  to  determine  the  open  flow 
capacity  of  Seller’s  wells  within  the  meaning  of  the  fore¬ 
going  provision  for  a  minimum  delivery  of  gas,  it  is  under¬ 
stood  and  agreed  that  said  open  flow  capacity  shall  jbe 

measured  on  or  about  October  15th  of  each  vear  and  on  lor 

% 

about  May  15th  following.  The  open  flow  capacity  for  t|he 
purpose  of  determining  the  minimum  amount  deliverable 
during  the  seven  winter  months,  beginning  November  1st 
next  after  the  October  measurement,  shall  be  determined 
by  taking  the  average  of  the  open  flow  measurement  [of 
October  15th  and  Mav  15th  following.  Such  measurements 
of  open  flow  capacity  shall  be  made  jointly  by  representa¬ 
tives  of  Seller  and  Buyer  and  shall  be  made  in  such  manner 
as  to  combine  accuracy  and  the  least  possible  wastage  iof 
gas.  If  the  parties  [16]  hereto  are  unable  to  agree  at  aijiy 
time  as  to  the  proper  method  of  making  such  measurements, 
the  matter  shall  be  determined  by  arbitration  as  provided 
in  paragraph  numbered  Twenty-Second  hereof.  Instead 


I 

I 


66 


of  measuring  the  open  flow  capacity  of  said  wells  on 
October  15,  1931,  Buyer  agrees  to  accept  as  the  open  flow 
capacity  of  said  wells  on  said  date,  the  initial  open  flow 
capacity  thereof  as  set  forth  in  Exhibit  “C”  hereto 
attached. 

Fifteenth:  Seller  reserves  the  right  to  extract  from 
said  gas  the  gasoline  and/or  other  commercially  saleable 
by-products  thereof,  provided  that  such  extraction  shall  not 
reduce  the  gross  heating  value  of  said  gas  below  1100  B.t.u. 
per  cubic  foot.  And  provided  further  that  if  Seller  shall 
decide  to  extract  the  gasoline  from  said  gas  after  Buyer 
shall  have  erected  a  plant  for  such  extraction,  Seller  shall 
reimburse  Buyer  for  the  loss  caused  thereby,  to  be  de¬ 
termined  by  agreement  or  by  arbitration  as  provided  in 
paragraph  numbered  Twenty-Second  hereof. 

Sixteenth:  Seller  agrees  to  use  due  diligence  in  oper¬ 
ating  its  gas  wells  and  keeping  its  gathering  lines  in  good 
repair  and  to  diligently  operate  its  gas  acreage  herein 
described  in  a  skilful  and  methodical  way,  but  Seller 
reserves  the  right  to  abandon  any  wells  and/or  to  sur¬ 
render  or  permit  to  lapse  any  leases,  and/or  mineral 
rights  which  in  its  judgment  are  deemed  to  be  unpro¬ 
ductive  or  without  substantial  value,  provided  Buyer  be 
given  thirty  (30)  days,  written  notice  and  opportunity  to 
take  Seller’s  rights  in  same  before  same  are  permitted  to 
lapse.  Unless  Buyer  shall  notify  Seller  in  writing  [17] 
within  said  period  of  thirty  (30)  days  of  its  election  to  take 
over  such  wells,  leases  and/or  mineral  rights,  it  shall  be 
deemed  to  have  refused  the  same.  If  Buyer  elects  to  take 
over  any  wells,  leases,  or  mineral  rights  hereunder,  it  shall 
pay  therefor  a  nominal  consideration  of  One  ($1.00)  Dollar, 
and  the  fair  salvage  value  of  any  casing,  tubing,  meters, 
fittings,  gathering  lines  or  other  material  in,  upon,  or 
used  in  connection  with  such  property,  and  shall  assume 
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and  hold  Seller  harmless  from  such  performance  of  all 
future  obligations  under  any  lease  in  so  far  as  the  Same 
shall  affect  the  property  or  rights  so  taken  over. 

Seventeenth:  Seller  may  at  its  option  by  notice  in 
writing  bring  within  the  scope  of  this  agreement  j  any 
other  lands,  leases  or  wells  that  it  may  now  own  or  here¬ 
after  acquire  in  any  of  the  Counties  hereinbefore  Jnen- 
tioned.  Seller  may  also  at  its  option  deliver  gas  here¬ 
under  from  the  following  leases  enumerated  in  Schedule 
“A”  attached  to  a  certain  contract  between  Piney  O^l  & 
Gas  Company  and  Alfred  Howell,  dated  November  5, 


1927,  subject, 

however,  to  the  prior  obligations  of  ; 

the 

Seller  under  said  contract,  viz. : 

1 

Approximate 

Record 

Acreage 

Lessor 

Date 

-  i  ■  1 

Book  Page 

110 

Auxier  Coal  Co . 

9/25/26 

74 

6 

155 

J.C.B.  &  Mollie  Auxier  .. 

9/25/26 

74 

12 

75 

ii  ii  it  it 

9/25/26 

I  74 

7 

57 

ii  it  it  it 

9/25/26 

j  74 

12 

146 

ti  it  it  it 

9/25/26 

i 74 

3 

95 

it  a  a  a 

9/25  26 

74 

5 

1118 

Highland  Coal  Land  Co. 

1/12/27 

!  74 

236 

CIS] 

i 

Approximate 

Record 

No. 

Acreage 

Lessor 

Date 

jBook 

Page 

41 

100 

J.C.B.  &  Mollie  Auxier  .. 

9/25/26 

|  74 

9 

42 

54 

a  a  a  tt 

9/25/26 

1  74 

10 

47 

3009 

Jas.  Hatcher  . 

3/  4/26 

1130 

i 

319 

Total 

. 4919. 

i 

1 

; 

Eighteenth 

:  Seller  shall  not  be  liable 

I 

for  any  damage 

or  loss  that  may  be  occasioned  by  any  failure,  depletion, 
shortage  or  interruption  in  the  production  of  gas  wells, 
lands  and  leases  or  any  decline  in  natural  pressure.  |ln 
the  event  of  either  party  hereto  being  rendered  unable 
wholly  or  in  part  by  force  majeure  to  carry  out  its  obli¬ 
gations  under  this  agreement,  other  than  to  make  pay- 
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ments  of  amounts  due  hereunder,  it  is  agreed  that  on 
such  party  giving  notice  and  full  particulars  of  such 
force  majeure  in  writing  or  by  telegraph  to  the  other  party 
as  soon  as  possible  after  the  occurrence  of  the  cause 
relied  on,  then  the  obligations  of  the  party  giving  such 
notice,  so  far  as  they  are  affected  by  such  force  majeure, 
shall  be  suspended  during  the  continuance  of  any  inability 
so  caused  but  for  no  longer  period  and  such  cause  shall 
so  far  as  possible  be  remedied  with  all  reasonable  dispatch. 

The  term  “force  majeure”  as  employed  herein  shall 
mean  acts  of  God,  strikes,  lockouts  or  other  industrial  dis¬ 
turbances,  acts  of  the  public  enemy,  wars,  blockades,  insur¬ 
rections,  riots,  epidemics,  landslides,  lightning,  earth¬ 
quakes,  fires,  storms,  floods,  washouts,  arrests  and  restraint 
of  rulers  and  people,  civil  disturbances,  explosions,  break¬ 
age  or  accident  to  machinery  or  lines  of  pipe,  the  necessity 
for  [19]  making  repairs  or  alterations  to  machinery  or 
lines  of  pipe,  freezing  of  wells  or  lines  of  pipe,  partial  or 
entire  failure  of  gas  wells,  and  any  other  causes,  whether 
of  the  kind  herein  enumerated  or  otherwise,  not  "within  the 
control  of  the  party  claiming  suspension  and  which  by  the 
exercise  of  due  diligence  such  party  is  unable  to  overcome. 

Nineteenth:  As  between  the  parties  hereto,  Seller 
shall  be  in  control  and  possession  of  its  gas  deliverable 
hereunder  and  responsible  for  any  damage  or  injury 
caused  thereby  until  the  same  shall  have  been  delivered 
to  Buyer,  after  which  delivery  Buyer  shall  be  deemed  to 
be  in  exclusive  control  and  possession  thereof  and  respon¬ 
sible  for  any  injury  or  damage.  The  point  of  measurement 
shall  be  deemed  the  place  of  delivery. 

Twentieth:  If  either  party  shall  fail  to  perform  any 
of  the  covenants  or  obligations  imposed  upon  it  under  and 
by  virtue  of  this  agreement,  then  and  in  such  event  the 
other  party  may  at  its  option  terminate  this  agreement 
as  to  the  party  in  default  by  proceeding  as  follows : 
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The  party  not  in  default  shall  cause  a  written  noticje  to 
be  served  on  the  party  in  default,  stating  specifically!  the 
cause  for  terminating  this  agreement  and  declaring  i|t  to 
be  the  intention  of  the  party  giving  notice  to  terminate 
the  same ;  thereupon  the  party  in  default  shall  have  sixty 
(60)  days  after  the  service  of  the  aforesaid  notice  in 
which  to  remedy  or  remove  the  cause  or  causes  state<jl  in 
the  notice  for  terminating  the  agreement,  and  if  within 
said  period  of  sixty  (60)  days  the  party  in  default  4oes 
so  remove  and  remedy  said  cause  or  causes  and  fully 
indemnifies  the  party  not  in  default  for  any  and  all  Con¬ 
sequences  of  such  breach,  then  such  notice  shall  be  with- 

i 

drawn  and  this  agreement  shall  continue  in  full  force  Und 
effect.  In  case  the  party  in  default  does  not  so  remedy 
and  remove  the  cause  or  causes  and/or  does  not  indemnify 
the  party  giving  the  notice  for  any  and  all  [20]  conse¬ 
quences  of  such  breach,  within  said  period  of  sixty  (60) 
days,  then  this  agreement  shall  become  null  and  void  from 
and  after  the  expiration  of  said  period.  Any  cancellation 
of  this  agreement  pursuant  to  the  provisions  in  this  para¬ 
graph  shall  be  without  prejudice  to  the  right  of  the  paifty 
not  in  default  to  collect  any  amounts  then  due  it  and  with¬ 
out  waiver  of  any  other  remedy  to  which  the  party  not  in 
default  may  be  entitled  for  violation  of  this  agreement. 
Nothing  herein  contained  shall  preclude  either  party  frojm 
in  good  faith  disputing  the  validity  or  existence  of 
alleged  ground  of  termination. 

Twenty-first:  As  used  herein,  the  term  “gas”  denotes 
natural  gas;  “year”  denotes  a  calendar  year  unless  tlje 
context  indicates  a  contrary  meaning;  “month”  denotes 
a  calendar  month,  and  “day”  denotes  a  period  of  twenty- 
four  (24)  hours  commencing  and  ending  at  eight  o’clock 
in  the  morning. 

Twenty-second:  In  the  event  of  any  disagreement  be¬ 
tween  the  parties  as  to  the  meaning,  rights,  duties,  obli- 
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gations  or  interpretations  of  this  contract  or  any  part 
thereof,  the  same  shall  be  determined  by  arbitration  by 
three  (3)  disinterested  arbitrators,  one  of  whom  shall  be 
chosen  by  Buyer,  one  by  Seller  and  the  third  by  these 
two,  and  the  decision  of  a  majority  of  said  arbitrators 
shall  be  conclusive  and  binding  upon  the  parties  hereto. 
In  closing  said  arbitrators,  the  C213  party  raising  the  ques¬ 
tion  for  determination  shall  give  the  other  party  ten  (10) 
days’  notice  in  writing  of  the  fact  that  it  desires  to  submit 
for  decision  a  question  in  respect  to  the  contract,  to  be  speci¬ 
fied  in  said  notice,  at  the  same  time,  and  in  said  notice 
naming  its  arbitrator,  whereupon  within  ten  (10)  days 
thereafter,  the  other  party  shall  give  notice  similarly  of 
its  choice  of  an  arbitrator,  and  the  two  so  chosen  shall 
within  thirty  (30)  days  thereafter  choose  a  third  arbi¬ 
trator.  In  the  event  of  the  failure  or  refusal  of  either 
party  to  appoint  an  arbitrator  within  ten  days  after  notice 
in  writing  from  the  other,  an  arbitrator  on  behalf  of  said 
party  so  refusing  or  neglecting,  may  be  appointed  upon 
application  of  the  moving  party,  by  any  person  who  is  a 
Judge  of  any  Federal  Court  in  the  State  of  Kentucky. 
Likewise,  in  the  event  of  the  inability  of  the  two  arbi¬ 
trators  chosen  by  the  parties  to  agree  upon  a  third  arbi¬ 
trator,  such  third  arbitrator  may  be  appointed  upon  ap¬ 
plication  of  either  party  hereto,  by  any  person  who  is  a 
Judge  of  any  Federal  Court  in  the  State  of  Kentucky. 
The  expense  of  arbitration  shall  be  joinly  borne  unless 
otherwise  determined  in  the  arbitrators’  decision. 

Twenty-third:  In  case  any  lawful  tax  shall  hereafter 
be  imposed  upon  the  Seller  which  in  terms  of  effect  is  a 
production  or  severance  tax  upon  the  gas  produced  and 
sold  under  the  terms  of  this  contract,  Buyer  shall  refund 
to  Seller,  upon  demand,  one-half  ( y2 )  of  such  tax  paid 
by  Seller. 
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Twenty-fourth:  All  rights  and  obligations  hereunder 
shall  extend  to  and  be  binding  upon  the  parties  hereto, 
their  [22]  successors  and  assigns.  It  is  further  agreed  piat 
the  provisions  of  this  agreement  regarding  the  production 
and  delivery  of  gas  by  Seller  and  the  acceptance  and  pay¬ 
ment  for  same  by  Buyer  shall  be  deemed  to  be  covenants 
running  with  the  respective  lands,  leases  and  pipe  lines, 
together  with  their  appurtenances,  of  the  parties  hereto. 

In  Testimony  Whereof,  the  parties  hereto  have  caused 
this  agreement  to  be  signed  and  sealed  in  duplicatej  by 
their  proper  officers  thereunto  duly  authorized. 

I 

Piney  Oil  &  Gas  Company 

[corporate  seal] 

I 

By  Edwin  Binney 

Vice  President 

Attest : 

i 

Reid  L.  Carr 

Secretary 


72 


[23]  Exhibit  A 

Piney  Oil  &  Gas  Company 
Oil  &  Gas  Leases 


Floyd  County,  Kentucky 


Lease 

No. 

Lessor 

Date 

Book 

Page 

Approximate 
Acreage  as 
Stated  in 
Lease 

P-  12 

W.  L.  Music,  et  al 

6/  2/31 

Being 

recorded  120  1 

18 

J.  T.  Snipes,  et  ux 

5/20/31 

n 

u 

200 

19 

Jas.  Hackworth,  et  ux 

5/20/31 

a 

a 

150 

21 

Alice  G.  Hopkins 

8/20/30 

89 

353 

234 

27 

T.  A.  Baldridge,  et  ux 

6/  9/31 

89 

211 

70 

28 

J.  C.  B.  Auxier,  et  al 

4/  8/31 

89 

187 

86 

29 

J.  C.  B.  Auxier,  et  ux 

4/  8/31 

89 

185 

75 

30 

Samuel  E.  Kelly,  et  al 

4/  8/31 

89 

204 

ISO 

32 

Shelton  Leek,  et  al 

5/28/31 

89 

202 

75 

33 

B.  J.  Robinson,  et  ux 

5/28/31 

89 

200 

75 

34 

J.  W.  Music,  et  ux 

5/28/31 

89 

198 

40 

257 

Big  Sandy  Coal  &  Coke  Co. 

1/27/30 

84 

312 

1883 

261 

Ollie  M.  Glenn 

1/  1/30 

84 

269 

38Q 

344 

Chas.  B.  Layne,  et  al 

7/19/29 

82 

548 

125 

In  addition  to  the  above,  approximately  2000  acres 
of  the  Laws  Heirs  lease  (No.  P  391)  are  located  in 
Floyd  County 

Total 

3693 

2000 

5693 
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i 

[24]  Pike  County 
Kentucky 


Lease 

No. 

Lessor 

Date 

Book 

1 

j 

Page  | 

Lpproximate 
Acreage  as 
Stated  in 
Lease 

>-To 

Flem  Justice,  et  ux 

4/30/30 

154 

306  ! 

20 

11 

John  M.  Robinson,  et  ux 

9/19/29 

157 

512 

i 

200 

13 

Harrison  Huffman,  et  ux 

4/  9/31  Being  Recorded  7 

14 

Isaac  Robinson,  et  ux 

2/20/30 

162 

593  j 

15 

15 

Jeff  Sowards,  et  ux 

5/13/30 

157 

519 

100 

16 

Blaine  Sowards,  et  ux 

3/27/30 

158 

565  | 

100 

17 

Glen  Sowards,  et  ux 

5/  1/30 

157 

516  ! 

100 

20 

Eliza  Tackett 

2/20/30 

162 

309  j 

100 

22 

Rogers  Bros.  Coal  Corp. 

8/12/31 

166 

99 

4241 

23 

Orie  Canada,  et  vir 

8/  7/31 

166 

125 

45.65 

24 

J.  R.  Sword,  et  ux 

12/10/30 

158 

183 

140 

25 

Noah  May,  et  ux 

12/10/30 

152 

595 

10 

26 

J.  M.  Sword,  et  al 

10/22/29 

152 

253 

157 

36 

Edward  Chapman 

5/14/31 

166 

76 

180.78 

255 

Rell  Farley,  et  al 

3/  6/30 

156 

565 

100 

256 

L.  E.  Tierney  Land  Co. 

3/  1/30 

154 

558 

9179.46 

262 

Smith  Heirs,  et  al 

12/10/29 

154 

254 

5000 

263 

Will  Smith 

12/10/29 

157 

131 

2110 

264 

Thomas  Elswick,  et  al 

9/27/29 

152 

201 

40 

265 

J.  H.  Lowe,  et  ux 

7/13/29 

152 

183 

35 

266 

Adam  Damron,  et  al 

8/22/29 

152 

207 

40 

267 

Earl  Scott,  et  al 

11/13/29 

152 

211 

398 

268 

John  C.  Damron,  et  al 

9/14/29 

154 

189 

110 

269 

Thomas  Layne,  et  al 

12/19/29 

152 

209 

!  200 

270 

Henry  Goff,  et  al 

7/12/29 

156 

563 

100 

25] 

271 

John  Marrs,  et  al 

11/12/29 

154 

180 

100 

272 

G.  A.  Collins,  et  al 

7/20/29 

152 

203 

75 

i 


Pike  County  (Contd.) 


Lease 

No. 

Lessor 

Date 

Book 

Page 

Approximat 
Acreage  as 
Stated  in 
Lease 

P-273 

Lena  Pauley  Scott,  et  vir 

9/21/29 

152 

169 

30 

274 

Geneva  Lowe,  et  vir 

9/21/29 

152 

165 

24 

275 

Martha  V.  Alley,  et  vir 

9/25/29 

152 

161 

32 

276 

Etta  Sandefur,  et  vir 

9/21/29 

152 

171 

50 

277 

J.  C.  Pauley,  et  ux 

9/21/29 

152 

179 

30 

279 

Willie  L.  Smith,  et  ux 

9/21/29 

152 

175 

75 

280 

Taulby  Williamson,  et  ux 

8/26/29 

152 

167 

100 

338 

Jack  Caines,  et  ux 

8/26/29 

152 

163 

75 

345 

Joseph  L.  Smith,  et  ux 

7/15/29 

156 

561 

85 

347 

Ballard  Smith,  et  ux 

6/24/29 

156 

527 

100 

348 

J.  S.  Cline,  et  ux 

6/29/29 

152 

99-100  135  I 

349 

Lewis  Elswick,  et  ux 

6/18/29 

156 

499 

70 

350 

J.  H.  Brown,  et  al 

6/25/29 

156 

506 

90 

351 

Columbus  Pauley,  et  ux 

6/29/29 

156 

531 

100 

352 

John  H.  Cochran,  et  al 

6/29/29 

156 

501 

30 

353 

Elijah  May,  et  ux 

6/25/29 

156 

521 

220 

354 

Paris  Blackburn,  et  ux 

6/22/29 

156 

507 

200 

355 

Benton  Smith,  et  ux 

6/21/29 

156 

537 

400 

356 

Polly  Thacker,  et  vir 

6/  2/29 

156 

533 

100 

357 

Ambrose  Bogar,  et  ux 

6/18/29 

156 

505 

300 

358 

Stephen  Robinson,  et  ux 

6/18/29 

156 

535 

200 

359 

Albert  Keesee,  et  ux 

6/18/29 

156 

519 

240 

C26] 

360 

Lewis  P.  Smith 

6/18/29 

156 

515 

60 

361 

Howard  H.  Hatfield,  et  al 

6/22/29 

156 

517 

60 

362 

Allen  Smith,  et  ux 

6/18/29 

156 

509 

550 

363 

Riley  Adkins,  et  ux 

6/20/29 

156 

511 

100 

364 

W.  M.  Stanley,  et  ux 

6/20/29 

156 

525 

280 

75 


i 


Pike  County  (Contd.) 

Approximate 
Acreage  as 

Lease  Stated  in 


No. 

Lessor 

Date 

Book 

Page  Lease 

-365 

T.  F.  Pinson,  et  al 

6/20/29 

156 

539 

100 

366 

J.  Mont  Bevins,  et  ux 

6/17/29 

156 

541 

63 

367 

Thos.  B.  Farley,  et  al 

6/18/29 

156 

513 

100 

368 

Sarah  A.  Varney,  et  vir 

6/29/29 

156 

523 

180 

391 

Law’s  Heirs — Pike 

8/  9/29 

149 

324 

5002* 

Floyd 

82 

465 

392 

J.  Mont  Bevins,  et  ux 

6/18/29 

156 

551 

600 

393 

Thos.  H.  Pauley,  et  ux 

8/  2/29 

156 

559 

100 

394 

Mary  L.  Williamson,  et  al 

7/  9/29 

156 

557 

300 

395 

John  E.  Pauley,  et  ux 

8/  2/29 

156 

549 

75 

396 

G.  W.  Burris  Estate 

7/10/29 

156 

545 

255 

397 

G.  W.  Burris  Estate 

7/10/29 

156 

553 

207 

398 

A.  J.  Varney,  et  ux 

8/  2/29 

156 

547 

40 

i 

400 

Wayne  Smith,  et  ux 

7/29/29 

156 

543 

o 

o 

<M 

Total  Pike  County  3^,861 
*  Of  tliis  acreage  about  2000  acres  located  in  Floyd  County. 


i 
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[27]  Knott  County 
Kentucky. 


Lease 

No.  Lessor  Date 


P-258  Carrs  Fork  Corporation  7/31/29 


Approximate 
Acreage  as 
Stated  in 

Book  Page  Lease 


13  134  4195 


Knott,  Perry  &  Letcher  Counties,  Ky. 

P-260  Montgomery  Coal  Corp.  7/31/29 

— Knott  County  13  122 

—Perry  “  9  23 

— Letcher  “  3  551 


3101 


(. Acreage  divided  as  follows: 

Knott  County —  372  Acres 
Perry  “  —1347  “ 

Letcher  ”  —1382  “  ) 


Letcher  County,  Kentucky. 


P-259 

Litz  Coal  Corp. 

7/31/29 

3 

244 

1444 

Breathitt  County,  Kentucky. 

i 

P-  63 

Kentucky  River  Hardwood 
Company 

1/25/31 

67 

240 

150 

64 

Ben  Johnson,  et  ux 

2/  8/31 

66 

423 

112 

65 

Farish  Eldridge,  et  al 

1/15/31 

67 

35 

60 

66 

A.  D.  Groscost,  et  al 

12/11/30 

67 

3 

509 

93 

Kentucky  River  Hardwood 
Company 

8/26/30 

66 

400 

2592 

Total  Breathitt  County  3423 
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[28]  Morgan  County,  Kentucky 


Lease 

No. 

Lessor 

Date 

Book 

1 

Page 

jproximate 
acreage  as 

Stated  in 

Lease 

P-  35 

Maude  Hutchinson,  et  al 

2/10/31 

34 

419 

25 

37 

Harris  Howard,  et  al 

3/  1/31 

34 

415 

200 

40 

Malchi  Smith,  et  al 

12/27/30 

42 

230  ! 

55 

41 

E.  T.  Smith,  et  ux 

12/18/30 

42 

214  ' 

25 

42 

W.  T.  Bradley,  et  ux 

12/31/30 

42 

236 

100 

43 

Cecil  Fannin,  et  al 

12/29/30 

42 

248 

65 

44 

J.  T.  Cox 

3/  2/31 

42 

666  i 

100 

45 

V.  B.  Hill,  et  al 

6/  2/30 

42 

268 

j 

75 

46 

Lafe  Day,  et  ux 

4/13/31 

42 

334  | 

75 

47 

W.  T.  Caskey,  et  al 

4/14/31 

42 

336  | 

150 

48 

Dennie  Caskey,  et  ux 

4/14/31 

42 

338 

100 

49 

Sarah  A.  E.  Caskey,  et  vir 

4/14/31 

42 

332 

100 

50 

Josh  McClain,  et  al 

4/14/31 

42 

330 

175 

52 

D.  B.  Fairchilds,  et  ux 

4/13/31 

34 

428 

100 

53 

Ben  H.  Conley,  et  al 

2/11/31 

34 

379 

100 

54 

Fred  Oliver,  et  ux 

2/10/31 

34 

382 

200 

55 

Arch  Ferguson,  et  ux 

2/12/31 

34 

385 

40 

56 

D.  C.  Adkins,  et  al 

2/10/31 

34 

389 

100 

57 

Ellen  Ferguson,  et  al 

2/14/31 

34 

396 

35 

58 

M.  G.  Wolfenbarger,  et  al 

2/12/31 

34 

400 

60 

59 

Bessie  K.  Williams,  et  al 

2/10/31 

34 

404 

100 

60 

G.  C.  Winge,  et  ux 

2/16/31 

34 

424 

30 

61 

John  J.  Fannin,  et  ux 

2/11/31 

34 

411 

1  125 

l 

[29] 

62 

Roscoe  Hutchinson  et  ux 

2/14/31 

34 

407 

40 

70 

0.  L.  Pelfrey,  et  al 

12/13/30 

42 

204 

70 

71 

W.  T.  Caskey,  et  ux 

12/13/30 

42 

206 

125 

I 

72 

Martha  Blevins,  et  vir 

12/16/30 

42 

208 

50 

i 

i 

78 


Morgan  County,  Kentucky  (Contd) 

Approximate 
Acreage  as 

Lease  Stated  in 


No. 

Lessor 

Date 

Book 

Page 

Lease 

P-  73 

Arthur  Conley 

12/16/30 

42 

210 

75 

74 

Castle  Caskey,  et  ux 

12/17/30 

42 

220 

200 

76 

W.  W.  Smith,  et  ux 

12/18/30 

42 

216 

50 

77 

E.  T.  Smith,  et  ux 

*  12/18/30 

42 

218 

25 

78 

L.  A.  Williams,  et  al 

12/19/30 

42 

250 

80 

79 

Hugh  Rowland,  et  al 

12/  8/30 

42 

222 

175 

80 

J.  B.  Williams,  et  ux 

12/31/30 

42 

226 

100 

81 

Analizie  Adkins,  et  vir 

12/28/30 

42 

224 

110 

82 

W.  R.  Pelfrey,  et  al 

12/29/30 

42 

228 

65 

83 

A.  F.  Skaggs,  et  ux 

12/30/30 

42 

232 

50 

84 

H.  C.  Williams,  et  ux 

12/27/30 

42 

234 

100 

85 

T.  B.  Hutchinson,  et  ux 

12/30/30 

42 

238 

45 

86 

E.  D.  Bradley,  et  ux 

12/27/30 

42 

240 

125 

87 

John  H.  Wheeler,  et  ux 

12/30/30 

42 

242 

150 

88 

A.  L.  Wingo,  et  ux 

12/27/30 

42 

244 

150 

89 

Alvin  Day,  et  al 

12/29/30 

42 

246 

100 

90 

A.  C.  Bradley,  et  al 

12/  4/30 

42 

132 

75 

91 

Florence  Hamilton,  et  vir 

10/  4/30 

30 

567 

250 

94 

Ellis  Caskey,  et  al 

12/27/30 

38 

117 

350 

95 

Charter  Coal  Co. 

12/31/30 

38 

119 

6037 

[30] 

96 

Ann  Caskey,  et  al 

10/  2/30 

42 

48 

33 

97 

Jo.  M.  Kendall 

9/11/30 

42 

114 

330 

98 

Mollie  Caskey,  et  al 

10/  2/30 

42 

46 

70 

99 

Lewis  Adkins,  et  ux 

9/  8/30 

42 

126 

75 

100 

J.  W.  Hill,  et  ux 

5/15/30 

31 

376 

50 

103 

Hatten  Ferguson,  et  al 

6/14/30 

42 

12 

80 

104 

R.  L.  Day,  et  ux 

10/  3/30 

42 

120 

100 

I 
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Morgan  County,  Kentucky  (Contd) 


Lease 

No. 

Lessor 

Date 

Book 

Page 

fi 

\A 

i  < 

jproximate 
icreage  as 
Stated  in 
Lease 

M05 

Alfred  McClain,  et  ux 

9/28/30 

42 

118 

1 

i 

j 

150 

106 

F.  M.  Smith,  et  ux 

6/  6/30 

42 

10 

i 

50 

107 

Richard  Ferguson,  et  al 

6/14/30 

42 

124 

1 

200 

109 

G.  C.  Wingo,  et  al 

10/  4/30 

30 

570 

i 

100 

110 

Vencil  Stephens,  et  ux 

9/  8/30 

42 

184 

i 

25 

111 

Anna  L.  Day,  et  al 

10/  3/30 

42 

182 

I 

i 

200 

112 

Frank  Caskey,  et  ux 

9/10/30 

42 

112 

i 

100 

113 

Harlan  McClain,  et  ux 

9/  6/30 

42 

116 

i 

200 

114 

J.  M.  McKenzie,  et  ux 

9/18/30 

42 

188 

i 

200 

115 

H.  C.  Rose,  et  ux 

9/  4/30 

42 

190 

i 

111 

116 

H.  C.  Rose,  et  ux 

9/  4/30 

42 

194 

i 

1 

185 

117 

H.  C.  Rose,  et  ux 

9/  4/30 

42 

196 

i 

50 

113 

H.  C.  Rose,  et  ux 

9/  4/30 

42 

192 

60 

119 

Harris  Howard,  et  ux 

10/21/30 

39 

251 

700 

120 

Harris  Howard,  et  ux 

10/21/30 

39 

260 

600 

121 

Harris  Howard,  et  ux 

10/21/30 

39 

256 

200 

122 

J.  H.  Hughes,  et  ux 

7/26/30 

39 

248 

40 

ill 

123 

W.  H.  Fugett,  et  ux 

8/  4/30 

41 

616 

90 

124 

Shilo  Vest,  et  ux 

8/25/30 

42 

2 

15 

i 

126 

Shilo  Vest,  et  ux 

8/25/30 

42 

128 

|  50 

127 

Isaac  Ferguson,  et  ux 

S/27/29 

IlOO 

12S 

Cecil  Lewis,  et  ux 

7/15/30 

39 

202 

150 

129 

Leander  Ferguson 

8/13/30 

39 

204 

25 

130 

Leander  Ferguson 

8/13/30 

39 

206 

75 

131 

Isaac  Ison,  et  ux 

6/27/30 

39 

218 

50 

132 

Frank  Brown,  et  ux 

8/  6/30 

39 

214 

75 

133 

Lizybeth  Adkins,  et  vir 

8/  6/30 

39 

208 

40 

II 


Morgan  County,  Kentucky  (Contd) 


Lease 

No. 

Lessor 

Date 

Book 

Page 

Approximate 
Acreage  as 
Stated  in 
Lease 

P-134 

Arch  Ferguson,  et  ux 

8/  4/30 

39 

216 

50 

135 

S.  V.  Conway,  et  ux 

6/26/30 

30 

390 

30 

136 

Arbie  Kelly,  et  al 

6/26/30 

30 

387 

75 

137 

Leander  Ferguson 

8/27/29 

36 

404 

50 

13S 

R.  L.  Ferguson,  et  al 

8/  1/30 

30 

421 

250 

139 

Fannie  Wallin,  et  al 

7/31/30 

30 

416 

125 

140 

E.  M.  Ferguson,  et  al 

7/31/30 

30 

407 

125 

141 

Aubra  H.  Ferguson,  et  ux 

8/  1/30 

30 

411 

100 

142 

Fannie  Wallin,  et  al 

7/31/30 

30 

414 

100 

143 

P.  H.  Ferguson,  et  al 

7/31/30 

30 

409 

250 

145 

N.  E.  Keeton 

8/  1/30 

30 

419 

200 

146 

Willie  Ferguson,  et  al 

8/  1/30 

30 

402 

500 

150 

G.  K.  Long,  et  ux 

7/29/30 

42 

252 

20 

151 

G.  K.  Long,  et  al 

8/  8/30 

42 

256 

100 

[32] 

152 

Harlen  Ward,  et  al 

8/  8/30 

42 

258 

45 

153 

Harlen  Ward,  et  al 

S/  8/30 

42 

260 

25 

154 

C.  S.  Kash,  et  ux 

6/26/30 

42 

254 

210 

165 

Rufus  A.  Isom,  et  al 

6/  2/30 

42 

150 

60 

166 

B.  S.  Ison,  et  al 

6/  2/30 

42 

148 

50 

167 

J.  W.  Hill,  et  al 

6/  2/30 

42 

146 

75 

168 

Wayne  Hill,  et  al 

5/31/30 

42 

144 

100 

169 

J.  W.  Hill,  et  al 

5/15/30 

42 

142 

25 

170 

Eliott  Ferguson,  et  ux 

4/26/30 

42 

140 

75 

171 

Mary  A.  Skaggs,  et  al 

4/26/30 

42 

138 

50 

172 

V.  B.  Hill,  et  al 

5/14/30 

42 

136 

200 

173 

Willie  Holbrook,  et  ux 

5/31/30 

31 

388 

100 

i 

i 

i 

i 


Lease 

No. 

Morgan  County, 

Lessor 

81 

Kentucky  (Contd) 

Date  Book 

i 

I 

i 

i 

Approximate 
|  Acreage  as 

1  Stated  in 
Page  |  Lease 

P-174 

John  Sherman,  et  ux 

6/13/30 

42 

154  ! 

200 

175 

Lewis  A.  Ferguson,  et  al 

4/26/30 

42 

134  ! 

200 

176 

R.  H.  Ison,  et  ux 

5/15/30 

42 

158  ! 

400 

177 

Mart  Gillem,  et  al 

5/30/30 

31 

386  j 

100 

178 

Cecil  Day,  et  ux 

6/13/30 

42 

156  i 

100 

179 

C.  N.  Webb,  et  ux 

6/  2/30 

31 

368  i 

j 

75 

180 

C.  N.  Webb,  et  ux 

6/  2/30 

31 

364  | 

128 

181 

Angie  Pelfry,  et  vir 

5/29/30 

42 

152  I 

60 

182 

Leander  Ferguson 

5/14/30 

31 

366  j 

400 

183 

Charley  Hill,  et  ux 

5/31/30 

31 

384  | 

275 

184 

Nathaniel  Skaggs,  et  ux 

6/28/30 

30 

392 

50 

185 

Roscoe  Cox,  et  ux 

9/  3/29 

36 

401  ! 

100 

C333 

•186 

J.  D.  Cox 

8/28/29 

36 

i 

i 

419  | 

125 

187 

Delia  McDaniels 

8/27/29 

36 

413  j 

100 

188 

James  H.  Ferguson,  et  al 

8/28/29 

36 

406  1 

1 

500 

189 

J.  D.  Cox 

8/28/29 

36 

417  i 

75 

190 

J.  F.  Robbins,  et  ux 

8/30/29 

36 

| 

62 

| 

150 

191 

Isaac  Ferguson,  et  ux 

8/27/29 

30 

275  | 

150 

192 

Isaac  Ferguson,  et  ux 

8/27/29 

36 

00 

o 

50 

193 

Irvin  Cantrell,  et  ux 

8/30/29 

36 

72  1 

125 

194 

Luther  Keeton,  et  ux 

9/  3/29 

35 

417 

100 

195 

J.  F.  Gillem,  et  ux 

8/30/29 

36 

66 

160 

196 

Leander  Ferguson 

8/27/29 

36 

399 

to 

o 

o 

197 

Noah  Fraley,  et  ux 

8/28/29 

35 

412 

,100 

j  198 

M.  F.  Holbrook,  et  ux 

5/16/30 

42 

200 

100 

1 199 

M.  F.  Holbrook,  et  ux 

5/16/30 

42 

198 

-  OO 

O 

o 
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Morgan  County,  Kentucky  (Contd) 


Lease 

No. 

Lessor 

Date 

Book 

Page 

Approximat< 
Acreage  as 
Stated  in 
Lease 

P-200 

J.  E.  Ison 

8/28/29 

36 

410 

300 

201 

A.  Ison,  et  ux 

8/27/29 

30 

271 

400 

202 

Sanford  Wallin,  et  nx 

9/  4/29 

36 

415 

200 

203 

Ruthford  Price,  et  ux 

9/  3/29 

30 

278 

100 

204 

Bazil  Doolin,  et  ux 

9/  4/29 

35 

422 

100 

205 

Leander  Brown,  et  ux 

9/  3/29 

36 

50 

50 

206 

E.  Burchwell,  et  ux 

6/27/30 

39 

220 

250 

207 

G.  W.  Blanton,  et  ux 

6/27/30 

39 

222 

600 

C34] 

•208 

H.  B.  Ferguson,  et  ux 

6/27/30 

39 

224 

300 

209 

R.  H.  Hayes,  et  ux 

6/28/30 

39 

226 

150 

210 

Barns  Ferguson,  et  ux 

6/27/30 

39 

228 

100 

212 

D.  M.  Ison,  et  ux 

6/26/30 

39 

232 

150 

213 

C.  P.  Cecil,  et  ux 

3/12/29 

35 

603 

45 

214 

Dr.  K.  C.  Murphy,  et  ux 

4/15/29 

35 

237 

100 

215 

Dr.  K.  C.  Murphy,  et  ux 

4/15/29 

35 

239 

100 

216 

Dr.  K.  C.  Murphy,  et  ux 

4/15/29 

35 

243 

125 

217 

Rilda  Oakley,  et  vir 

3/14/29 

35 

204 

25 

218 

O.  P.  Carter 

3/14/29 

29 

620 

600 

219 

David  Mannin,  et  ux 

3/  7/29 

29 

608 

40 

220 

Roy  Vest,  et  ux 

2/28/29 

35 

202 

25 

221 

J.  F.  Rose,  et  ux 

4/  5/29 

35 

207 

25 

222 

Shilo  Vest,  et  ux 

5/18/29 

35 

228 

100 

223 

T.  M.  Vest 

5/18/29 

35 

230 

100 

224 

Stilla  Adams 

3/16/29 

35 

198 

20 

225 

Levy  E.  Ward,  et  ux 

3/  9/29 

35 

234 

100 

226 

A.  J.  Combs,  et  ux 

3/12/29 

35 

246 

116 

227 

J.  C.  Ward 

3/  9/29 

35 

217 

75 

83 


i 


i 


i 


Morgan  County,  Kentucky  (Contd) 


Lease 

No. 

Lessor 

Date 

Book 

X 

U 

I 

Page  j 

^proximate 
Acreage  as 
Stated  in 
Lease 

228 

T.  F.  Sheets,  et  ux 

2/28/29 

35 

170  ! 

j 

42 

229 

Volney  McGuire,  et  ux 

3/  1/29 

29 

626  | 

70 

230 

J.  M.  Roberson,  et  ux 

3/  6/29 

29 

629 

40 

[35] 

231 

J.  M.  Roberson,  et  ux 

3/  6/29 

35 

195  i 

j 

250 

232 

J.  A.  Stamper,  et  vir 

3/13/29 

35 

163  | 

30 

233 

A.  J.  Combs,  et  ux 

3/12/29 

35 

251  j 

175 

234 

G.  B.  Phillips,  et  ux 

3/12/29 

29 

623 

400 

235 

W.  C.  Stamper,  et  ux 

3/13/29 

35 

249 

150 

236 

T.  F.  Stamper,  et  ux 

3/13/29 

35 

241 

105 

237 

J.  F.  Rose,  et  ux 

3/16/29 

29 

634 

300 

238 

J.  L.  Henry,  et  ux 

3/14/29 

35 

132 

75 

239 

J.  L.  Henry,  et  ux 

3/14/29 

35 

134 

175 

240 

James  H.  Vest,  et  ux 

2/28/29 

35 

220 

85 

241 

W.  T.  Ward 

3/12/29 

29 

641 

206 

242 

W.  F.  Ward,  et  ux 

3/  9/29 

35 

224 

!  100 

243 

G.  W.  Blankenship,  et  ux 

2/26/29 

35 

211 

50 

244 

J.  H.  Fugate,  et  ux 

3/15/29 

35 

136 

|  75 

245 

J.  L.  Henry,  et  ux 

3/14/29 

35 

222 

!  97 

246 

S.  M.  Murphy,  et  ux 

3/13/29 

35 

215 

i  75 

247 

J.  M.  Ward 

3/13/29 

35 

213 

i  50 

248 

W.  H.  Stanley,  et  al 

3/14/29 

35 

245 

|  125 

249 

Isaac  Manning,  et  ux 

3/16/29 

35 

200 

j  150 

250 

Clay  Lykins,  et  ux 

3/13/29 

35 

193 

75 

251 

Mary  E.  Roberson,  et  vir 

3/  6/29 

35 

209 

50 

252 

T.  M.  Vest 

5/18/29 

35 

232 

100 

253 

0.  C.  Ferguson,  et  al 

2/27/29 

35 

226 

!  100 

254 

A.  J.  Coach,  et  ux 

3/13/29 

35 

191 

120 

1 

— i - 

1 

Total  Morgan  County  3(j),190 
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[36]  L  a  whence  County,  Kentucky. 


Lease 

No. 

Lessor 

Date 

Book 

Page 

Approximate 
Acreage  as 
Stated  in 
Lease  1 

P-  39 

Noah  Skaggs  et  ux 

5/12/30 

35  469-471  225 

67 

James  P.  Skaggs  et  ux 

6/  6/30 

34 

588 

50 ; 

68 

Ella  Bircliwell  et  al 

6/  5/30 

31 

345 

50 

69 

James  P.  Skaggs  et  ux 

6/  6/30 

34 

591 

125 

92 

D.  V.  Bailey  et  ux 

6/13/30 

31 

359 

100  i 

102 

Isaac  Ferguson  et  ux 

5/15/30 

31 

353 

100 

108 

Arnold  Skaggs  et  al 

6/  5/30 

42 

122 

210 

147 

D.  G.  Hayes  et  ux 

7/26/30 

34 

575 

100 

148 

P.  H.  Ferguson  et  ux 

7/31/30 

34 

577 

100 

149 

E.  M.  Ferguson  et  al 

7/31/30 

34 

573 

ioo  ; 

158 

Alfred  Skaggs  et  ux 

5/12/30 

31 

347 

100 

159 

Alonzo  Ferguson  et  ux 

5/12/30 

31 

351 

100 

160 

Harve  Skaggs  et  ux 

6/12/30 

31 

363 

60  . 

161 

Harve  Skaggs  et  ux 

6/12/30 

31 

361 

140 

162 

Leo  Skaggs  et  ux 

5/12/30 

31 

349 

175 

163 

James  Lester  (Single) 

6/  4/30 

31 

355 

100 

164 

Oscar  Skaggs  et  ux 

7/  8/30 

31 

365 

70 

Total  Lawrence  County 

• 

1,905  . 

[37]  Johnson  County,  Kentucky. 

P-  31 

Samuel  E.  Kelly  et  al 

4/  8/31 

26 

168 

100 

38 

Charley  Hill  et  ux 

5/31/30 

being  recorded  75 

155 

F.  P.  Hamilton  et  al 

5/  9/30 

25 

178 

300 

156 

Andy  Jayne  et  ux 

6/16/30 

25 

177 

200 

157 

James  F.  Fyffe  et  ux 

5/  9/30 

25 

179 

100 

Total  Johnson  County 

775 

Exhibits  B,  C  and  D  [38-61] 
_ See  OppositegSr* 
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Exhibit  C  ! 

Piney  Oil  &  Gas  Company 

Initial ! 
Open  Flow 

Well  M.  Cu.  Fit. 


Laws  Heirs  No.  1  . 

969  ! 

2  . 

200  ! 

3  . 

.  230  ! 

4  . 

310  ! 

** 

o  . 

330  ! 

6  . 

.  8:10  j 

7  . 

106  I 

8  . 

790  j 

9  . 

.  260  ; 

10  . 

.  154  | 

11  . 

.  126  | 

12  . 

.  36S  ! 

Jas.  Hatcher  No.  B-l  . 

255  j 

B-2  . 

414  | 

B-3  . 

.  240 

B-4  . 

.  334  i 

B-7  . 

213  | 

B-8  . 

.  94  1 

Auxier  Coal  Co.  No.  1  . 

521  | 

J.  C.  B.  Auxier  No.  1  . 

530 

.}.  C.  B.  Auxier  B-l  . 

.  846 

J.  C.  B.  Auxier  C-l  . 

94 

Highland  Coal  Land  Co.  No.  1  . 

94 

Tiernev  Land  Co.  No.  1  . 

.  1 ,590 

9 

8S5 

3  . 

154 

4  . 

304 

5  . 

.  1,980 

6  . 

230 

Will  M.  Smith  No.  1  . 

287 

2  . 

84 

Benton  Smith  No.  1  . 

.  1 ,200 

Ballard  Smith  No.  1  . 

.  1,247 

Carrs  Fork  No.  1  . 

1S6 

9 

234 

Total 


16,689 
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[62]  F.P.C.  Nj>. 

F.P.C.  Gas  Rate 
Schedule  No.  10 
Supplement  No.  1 
Filing  date:  11-30-54 
Effective  date:  Accepted 

Federal  Power  Commission 

i 

Supplement  No.  1 
to 

Rate  Schedule  No.  9 

i 

i 

i 

— 

Filed  by 

Columbian  Fuel  Corporation 

Covering  Natural  Gas  Sold 

to  ! 

United  Fuel  Gas  Company 

i 

_ 

This  Supplement  consists  of  Agreement  dated  June  27, 
1932  between  Piney  Oil  &  Gas  Company  (former  name 
of  Columbian  Fuel  Corporation)  and  Warfield  Natural 
Gas  Company  (United  Fuel  Gas  Company,  said  succes¬ 
sor)  and  amends  agreement  dated  November  18,  19^1 
(Contract  #2)  between  said  parties. 

[63]  June  27,  1932.  j 

Warfield  Natural  Gas  Company, 

Charleston, 

West  Virginia. 

Attention:  Mr.  H.  A.  Wallace,  President. 

i 

Gentlemen : 

We  are  advised  that  you  propose  to  execute  a  contract 
as  of  November  18,  1931  with  Hamilton  Gas  Company 
and  Larner  Gas  Company  as  sellers,  covering  purchasje 
of  gas  from  certain  leases  aggregating  40,189.22  acres 
described  in  Schedule  A  attached  to  said  contract  and 
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located  in  Floyd,  Pipe,  Knott,  Letcher,  Pern,-,  Johnson 
and  Magoffin  Counties,  Kentucky;  and  that  under  said 
contract  your  obligation  to  accept  or  receive  gas  into 
your  lines  is  limited  to  the  extent  that  the  quantity  of 
gas  required  for  delivery  into  the  Eastern  Seaboard 
Line  is  in  excess  of  the  quantity  actually  delivered  by 
United  Carbon  Company,  and  that  as  to  such  excess 
Hamilton  Gas  Company  and  Lamer  Gas  Company  shall 
have  the  right  of  delivery  in  the  same  proportion  as  the 
open  flow  capacity  of  their  wells  shall  from  time  to  time 
bear  to  the  open  flow  capacity  of  the  wells  of  Piney  Oil 
&  Gas  Company,  under  the  contract  entered  into  by  it 
as  of  November  18,  1931  with  you. 

We  beg  to  advise  that  as  to  the  quantity  of  gas  required 
for  delivery  to  the  Eastern  Seaboard  Line  in  excess  of 
the  quantity  actually  delivered  by  United  Carbon  Com¬ 
pany,  it  is  entirely  satisfactory  and  acceptable  to  this 
Company  that  Hamilton  Gas  Company  and  Larner  Gas 
Company  together  under  the  terms  of  said  proposed  con¬ 
tract  shall  have  the  right  E64]  of  delivery  in  the  same  pro¬ 
portion  as  the  open  flow  capacity  of  their  wells  located  on 
said  Kentucky  acreage  described  in  said  contract,  deter¬ 
mined  as  provided  in  paragraph  14th  of  said  contract, 
shall  from  time  to  time  bear  to  the  open  flow  capaciy 
of  the  wells  of  Piney  Oil  &  Gas  Company,  determined  as 
provided  in  paragraph  14th  of  its  contract. 

This  consent  is  given  upon  the  following  conditions: 

1.  Piney  Oil  &  Gas  Company  does  not  admit  that  its 
right  to  deliver  gas  is  confined  to  said  Eastern  Seaboard 
Line,  or  that  its  said  right  is  subject  to  the  prior  right 
of  United  Carbon  Company  except  in  so  far  as  said 
Eastern  Seaboard  Line  is  concerned,  nor  shall  the  said 
Warfield  Natural  Gas  Company  be  in  any  wise  prejudiced 
hereby  in  insisting  upon  a  different  construction  and  effect 
of  the  rights  of  the  Piney  Oil  &  Gas  Company  from  that 
claimed  by  that  company. 
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2.  Your  company  will  at  all  times  keep  Piney  Oil  !& 
Gas  Company  advised  of  the  total  open  flow  capacity  <j>f 
said  wells  of  Hamilton  Gas  Company  and  Larner  Gas 
Company  and  of  the  volume  of  gas  taken  by  your  eonji- 
pany  each  month  from  said  companies,  and  will  likewise 
at  all  times  keep  the  Hamilton  Gas  Company  and  th|e 
Larner  Gas  Company  advised  of  the  total  open  flo-jv 
capacity  of  the  wells  of  the  Piney  Oil  &  Gas  Company 
included  in  the  contract  between  the  Piney  Oil  &  G^s 
Company  and  the  Warfield  Natural  Gas  Company  dated 
November  18,  1931  and  of  the  volume  of  gas  taken  by 
your  company  each  month  from  the  Piney  Oil  &  Gas 
Company. 

3.  Hamilton  Gas  Company  and  Larner  Gas  Company 
shall  not,  pursuant  to  paragraph  17th  of  said  contract, 
bring  within  the  scope  of  said  contract  the  leases  referred 
to  in  a  certain  [65]  agreement  dated  November  18,  1927, 
with  Howe  Oil  &  Gas  Company,  unless  Piney  Oil  &  Gas  Comr 
pany  shall  bring  within  the  scope  of  its  aforesaid  con^ 
tract  the  leases  enumerated  in  Schedule  “A”  of  a  certain 
agreement  between  Piney  Oil  &  Gas  Company  and  Alfred 
Howell,  dated  November  5,  1927  and  thereafter  assigned 
by  said  Howell  to  Inland  Gas  Company. 

i 

4.  This  consent  shall  not  be  binding  for  any  purpose 
unless  and  until  receipt  of  a  copy  with  your  acceptance 
endorsed  thereon. 

Yours  very  truly, 

Piney  Oil  &  Gas  Company 


By  (Illegible) 


President.! 


Accepted : 

Warfield  Natural  Gas  Company 
By  (Illegible) 


President 
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E66]  F.P.C.  No. 


F.P.C.  Gas  Rate 
Schedule  No.  10 
Supplement  No.  2 
Filing  date:  11-30-54 
Effective  date:  Accepted 

Federal  Power  Commission 

Supplement  No.  2 

to 

Kate  Schedule  No.  9 


Filed  by 

Columbian  Fuel  Corporation 


Covering  Natural  Gas  Sold 
to 


United  Fuel  Gas  Company 


This  Supplement  consists  of  Agreement  dated  Decem¬ 
ber  7,  1932  between  Piney  Oil  &  Gas  Company  (former 
name  of  Columbian  Fuel  Corporation)  and  Warfield 
Natural  Gas  Company  (United  Fuel  Gas  Company,  said 
successor)  and  amends  agreement  dated  November  18, 
1931  (Contract  #2)  between  said  parties. 
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[673  copy 

Warfield  Natural  Gas  Compaq 
61  Broadway 
New  York 

December  7,  1932 

Piney  Oil  &  Gas  Company, 

45  East  42nd  Street, 

New  York,  N.  Y. 


Attention  of  Mr.  Reid  L.  Carr 


Dear  Sirs; 


Referring  to  the  so-called  Contract  No.  2  dated  October 
1,  1931  between  yourself  as  Seller  and  the  undersigned  as 
Buyer,  this  letter  is  to  record  the  agreement  reached  today 
by  our  respective  representatives  modifying  said  ConL 
tract : 


1.  You  will  reduce  from  fourteen  cents  (14^) 
twelve  cents  (12£)  per  thousand  cubic  feet  the  price 
which  the  undersigned  is  to  pay  you  for  gas  sold 
and  delivered  under  said  Contract  No.  2,  from  No^ 
vember  1,  1932  to  November  1,  1933. 

2.  We  will  accept  gas  under  said  Contract  No. 
from  your  Auxier  wells,  as  now  connected,  regard*- 
less  of  sulphur  content,  until  November  1,  1933. 

3.  We  will  accept  gas  under  said  Contract  No.  i 
during  the  summer  months  period  beginning  Jun6 
1,  1933  and  ending  October  31,  1933  at  an  average 
monthly  rate  of  one-third  of  the  average  monthlv 
deliveries  during  the  winter  months  period  begins 
ning  November  1,  1932  and  ending  May  31,  1933. 

4.  The  undersigned  will  maintain  at  its  Beavef 
Creek  Compressor  Station  during  the  period  froip 
November  1,  1932  to  April  30,  1933,  an  average 
pressure  not  to  exceed  seventy  (70)  pounds 
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square  inch,  and  during  that  time  will  take  into  its 
Pipe  Line  P-7  in  Floyd  County,  Kentucky,  the  gas 
deliverable  against  such  pressure  from  the  six  (6) 
so-called  Davidson  Wells  owned  by  you  near  said 
Line.  During  the  period  from  May  1,  1933  to 
November  1,  1933,  the  undersigned  will  maintain 
such  pressure  as  will  be  required  to  take  from  said 
six  wells  an  amount  of  gas  equal  to  one-third  of  the 
gas  delivered  during  said  winter  months. 

5.  The  undersigned  will  pay  you  for  the  gas 
[68]  delivered  from  said  six  Davidson  Wells  a  price 
of  twelve  cents  (12£)  per  thousand  cubic  feet,  meas¬ 
ured  in  accordance  with  the  provisions  of  said  Con¬ 
tract  No.  2. 


If  the  foregoing  is  satisfactory  to  you,  please  confirm 
by  signing  the  acceptance  at  the  foot  of  the  enclosed 
carbon  copy  of  this  letter  and  returning  it  to  the  under¬ 
signed. 

Very  truly  yours, 

Warfield  Natural  Gas  Company 


By  H.  A.  Wallace 
Confirmed,  December  7  1932. 


President 


Piney  Oil  &  Gas  Company 
By  Reid  L.  Carr 


Sec’y. 


1693  F.  P.  C.  }To. 

F.P.C.  Gas  Rate 
Schedule  No.  10 
Supplement  No.  3 
Filing  date:  11-30-54 
Effective  date:  Accepted 

Federal  Power  Commission 
Supplement  No.  3 

to  | 

Rate  Schedule  No.  9 
— 

Filed  by  | 

Columbian  Fuel  Corporation 

Covering  Natural  Gas  Sold 
to 

United  Fuel  Gas  Company 

_ 

This  Supplement  consists  of  Agreement  dated  Novem¬ 
ber  15,  1934  between  Piney  Oil  &  Gas  Company  (fonder 
name  of  Columbian  Fuel  Corporation)  and  Warfield 
Natural  Gas  Company  (United  Fuel  Gas  Company,  said 
successor)  and  amends  agreement  dated  November  jl8, 
1931  (Contract  #2)  between  said  parties.  j 

ORIGINAL 

[70]  AGREEMENT  made  the  15th  day  of  November, 
1934,  by  and  between  Piney  Oil  &  Gas  Company,  a  Dela¬ 
ware  corporation  (hereinafter  called  Seller),  party  of  tjhe 
first  part,  and  Warfield  Natural  Gas  Company,  a  Ken¬ 
tucky  corporation  (hereinafter  called  Buyer),  party  of  the 
second  part, 

WITNESSETH: 

Whereas,  on  November  18,  1931,  Seller  entered  into  t^o 
certain  gas  purchase  contracts  with  Buyer,  which  cbn- 
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tracts  are  respectively  designated  herein  as  1  ‘  Contract  No. 
1”  and  as  “  Contract  No.  2”,  and 

Whereas,  the  parties  desire  to  modify  and  supplement 
Contract  No.  2  to  the  extent  and  in  the  manner  herein¬ 
after  set  forth, 

Now,  this  agreement  witnesseth,  that  for  and  in  con¬ 
sideration  of  the  mutual  agreements  herein  contained,  it 
is  agreed  as  follows: 

First:  Paragraph  Fifth  of  Contract  No.  2  is  hereby 
amended  so  as  to  provide  that  the  price  to  be  paid  by 
Buyer  to  Seller  from  November  1,  1934  to  November  1, 
1935  shall  be  eleven  cents  (11^)  per  thousand  cubic  feet 
and  from  November  1,  1935  to  November  1,  1939  shall  be 
twelve  cents  (12^)  per  thousand  cubic  feet.  Otherwise,  all 
and  singular  the  provisions  of  said  paragraph  shall 
remain  in  full  force  and  effect. 

Second:  Buyer  will  lay  the  lines  described  in  para¬ 
graph  Eleventh  of  Contract  No.  2,  and  shown  on  Exhibit 
D  [71]  thereto  attached;  and  have  said  lines  completed  and 
in  service  not  later  than  December  1,  1934.  Buyers  obliga¬ 
tions  in  respect  of  a  compressor  station  as  in  said  para¬ 
graph  set  forth  shall  remain  unaffected  hereby. 

Third  :  Buyer  agrees  from  and  after  November  1,  1934 
to  take  delivery  under  said  Contract  No.  2  of  all  gas 
which  Seller  can  deliver  from  the  following  lease: 

Approximate  Record 

Lease  No.  Lessor  Date  Acreage  Book  Page 

P  283  A. J.  Davidson  May  25, 1924  600  66  203 

Fourth:  Buyer  agrees  from  and  after  November  1, 
1934  to  take  delivery  under  Contract  No.  2  of  all  gas  that 
Seller  is  able  to  deliver  from  the  following  leases: 
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Approximate  Record! 

Lease  No.  Lessor  Date  Acreage  Book  Page 

P  28  J.C.B.  Auxier  Apr.  8, 1931  86  93  480 

P  29  “  “  1,1931  75  89  l|35 

P  323  “  Sept.  25, 1926  146  74  ;  3 

P  326  “  “  25,1926  54  74  10 

P  319  Auxier  Coal  Co.  “  25,1926  110  74  |6 

P1001  J.C.B.  Auxier  Jan.  16,1933  100  93  526 

P 1002  “  “  16,1933  18  93  519 

P 1005  “  “  16,1933  75  93  523 

I 

Buyer  agrees  to  take  said  gas  from  the  leases  enumerated 
in  this  paragraph  as  produced  from  the  wells,  regardless 
of  sulphur  content,  provided  that  if  the  sulphur  contejnt 
of  said  gas  is  such  as  to  render  Buyer’s  gas  unmarketable, 
Seller  will  either  discontinue  delivery  thereof  or  purify 
same.  Buyer  [72]  agrees  to  take  delivery  of  said  gas  jat 
receiving  station  No.  6  referred  to  in  paragraph  Twelfth 
of  Contract  No.  2,  as  now  established.  Seller  agrees  |to 
deliver  gas  from  said  leases  against  such  varying  pres¬ 
sures  as  Buyer  may  from  time  to  time  maintain  in  its  lihe 
at  said  point,  and  as  to  such  leases  Seller  waives  all  pro¬ 
visions  of  Contract  No.  2  with  reference  to  line  pressures. 

Fifth  :  Buyer  shall  take  delivery  of  all  gas  that  Seller 
is  able  to  deliver  from  any  and  all  other  leases,  as  pro¬ 
vided  in  Contract  No.  2,  subject  to  the  terms  and  condi¬ 
tions  of  said  contract  as  hereby  modified. 

Sixth:  Subdivision  1  of  paragraph  Third  of  Contract 
No.  2  is  hereby  amended  so  as  to  provide  as  follows:! 

“1.  During  the  period  of  seven  months  com¬ 
mencing  on  November  1  of  each  year  and  endihg 
on  June  1  of  the  year  following,  Buyer  agrees  {o 
take  from  Seller  an  average  daily  amount  equal  to 
one-third  (%)  of  the  open  flow  capacity  of  Sellers 
wells,  determined  as  hereinafter  specified,  provided 
that  Buyer’s  obligation  shall  be  deemed  to  be  satis¬ 
fied  if  during  the  period  from  November  1,  1934  to 
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June  1, 1935  it  shall  take  from  the  Seller  under  this 
contract  an  average  volume  of  eight  million  (8,000,- 
000)  cubic  feet  per  day,  and  thereafter  during  each 
period  commencing  November  1  and  ending  June  1 
it  shall  take  from  Seller  an  average  volume  of  eight 
million  (8,000,000)  cubic  feet  per  day  plus  an  addi¬ 
tional  daily  volume  [73]  equal  to  forty  per  cent 
(40%)  of  the  volume  by  which  the  average  daily 
deliveries  from  the  Eastern  Seaboard  line  controlled 
by  Atlantic  Seaboard  Corporation  leading  from  Ken¬ 
tucky  to  Pennsylvania  during  each  of  said  periods 
respectively  shall  exceed  an  average  of  eleven  mil¬ 
lion  (11,000,000)  cubic  feet  per  day.  The  term 
Eastern  Seaboard  line  includes  not  onlv  said  line 
as  now  existing,  but  any  branch,  lateral  or  extension 
thereof  now  or  hereafter  constructed.  Deliveries 
from  said  line  include  all  deliveries  of  gas  therefrom, 
irrespective  of  the  place  where  the  gas  may  have 
been  produced.  Buyer  will  certify  to  Seller  monthly 
the  average  daily  volume  delivered  from  said  line 
during  the  calendar  month  preceding,  and  so  far  as 
operating  conditions  will  reasonably  permit,  take 
from  Seller  each  day  its  due  percentage  of  such 
day’s  deliveries. 

“It  is  agreed,  however,  that  in  no  event  shall  the 
obligation  of  the  Buyer  to  take  gas  hereunder  ex¬ 
ceed  an  average  volume  of  twenty  million  (20,000,- 
000)  cubic  feet  per  day  in  any  period  between  No¬ 
vember  1  of  any  year  and  June  1  of  the  year  fol¬ 
lowing.” 


Seventh  :  It  is  agreed  that  the  volumes  aforesaid  shall 
include  all  gas  delivered  by  Seller  pursuant  to  the  provi¬ 
sions  of  paragraphs  Third,  Fourth  and  Fifth  of  this  sup¬ 
plemental  agreement. 

Eighth:  In  consideration  of  Seller  making  the  reduc¬ 
tions  as  to  price  and  volume  above  specified,  Buyer  [74] 
agrees  that  its  obligation  to  take  and  pay  for  gas  to  the 
amount  set  forth  in  Contract  No.  2  as  hereby  amended  and 
supplemented  shall  not  be  subject  or  subordinate  to  its  obli- 


gation  to  purchase  gas  from  any  other  vendor,  nor  shall 
the  volume  of  Seller’s  deliveries  be  diminished  by  proba¬ 
tion  with  the  gas  delivered  by  any  other  vendor. 

Ninth:  Except  as  hereby  modified,  amended  or  sup¬ 
plemented,  all  and  singular  the  provisions  of  said  Con¬ 
tract  No.  2  shall  remain  in  full  force  and  effect. 

In  Testimony  Whereof,  the  parties  hereto  have  caused 
this  agreement  to  be  signed  and  sealed  in  duplicate  by 
their  proper  officers  thereunto  duly  authorized. 

Piney  Oil  &  Gas  Company 
By  (Illegible) 


President 


Attest : 

Reid  L.  Carr 

Secretary 


Attest : 


Warfield  Natural  Gas  Company 

i 

By  (Illegible)  j 

President 

[CORPORATE  SEAp] 


(Illegible) 

Ass’t  Secretary 
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[75]  F.P.C.  No. 

F.P.C.  Gas  Rate 
Schedule  No.  10 
Supplement  No.  4 
Filing  date:  11-30-54 
Effective  date:  Accepted 

Federal  Power  Commission 
Supplement  No.  4 
to 

Rate  Schedule  No.  9 

i 

Filed  by 

Columbian  Fuel  Corporation 

Covering  Natural  Gas  Sold 
to 

United  Fuel  Gas  Company 

This  Supplement  consists  of  Agreement  dated  May  8, 
1936  between  said  Columbian  Fuel  Corporation  and  "War-  i 
held  Natural  Gas  Company  (United  Fuel  Gas  Company, 
said  successor)  and  amends  agreement  dated  November 
18,  1931  (Contract  #2)  between  Pinev  Oil  &  Gas  Company 
(former  name  of  Columbian  Fuel  Corporation)  and  War- 
field  Natural  Gas  Company  (United  Fuel  Gas  Company, 
said  successor). 

[76]  Columbian  Fuel  Corporation 
903  Security  Building 
Post  Office  Box  1240  ! 

Charleston,  W.  Va.  i 

May  8,  1936 

Mr.  D.  A.  Ketchum 
Warfield  Natural  Gas  Co. 

Charleston,  West  Virginia 

Re :  Drilling  and  Connection  of  Wells  in  Carrs  Fork  Area 
Dear  Mr.  Ketchum: 

Furthering  our  conversation  with  reference  to  the  drill¬ 
ing  and  connection  of  wells  drilled  and  to  be  drilled  by 
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the  Columbian  Fuel  Corporation  in  the  Carrs  Fork  atea, 
I  am  outlining  herewith  for  your  approval  my  interpreta¬ 
tion  of  the  discussion: 

1.  Columbian  Fuel  will  drill  three  more  wells  on  C^rrs 
Fork  in  the  vicinity  of  those  wells  now  drilled,  these 
wells  to  be  completed  before  November  1,  1936.! 

2.  Warfield  will  lay  a  6"  line  connecting  from  '  its 
present  10"  line  (or  an  extension  thereof)  at  Brink- 
ley  to  the  mouth  of  Still  House  Branch  of  B^tty 
Troublesome  (approximately  three  miles),  this  line 
to  be  completed  before  November  1,  1936. 

3.  Columbian  Fuel  will  bear  that  part  of  the  costj  of 
the  6"  line  representing  the  excess  mileage  from 
the  end  of  your  present  10"  line  P-3  to  the  delivery 
point  above,  at  the  contract  rate  of  one  mile  per 
million,  based  on  the  open  flow  of  the  wells  taken 
at  the  time  the  wells  were  drilled  24  hours  after 
shot  or  when  shut  in  after  blowing  24  hours. 

If  Warfield  elects  to  extend  its  present  10"  line  |P-3 
not  over  5,000  feet  to  a  point  that  would  shorten  jthe 
6"  Branch  line,  the  mileage  in  this  extension,  shalj  be 
considered  as  a  part  of  the  6"  Branch  in  determining 
length  of  6"  to  be  constructed  at  expense  j  of 
Columbian  Fuel  Corporation. 

[77]  4.  As  additional  wells  are  drilled  by  Columbian  in 
this  area  and  connected,  Warfield  will  repay  Colom¬ 
bian  Fuel  at  the  rate  of  one  mile  per  million  initial 
open  flow  until  the  amount  paid  by  Columbian  Fupl  is 
repaid. 

If  the  above  meets  with  your  approval,  I  will  appreciate 
your  endorsing  the  attached  copy  and  return  for  pur 
records. 

i 

Yours  very  truly, 

O.  W.  Van  Petten 
O.  W.  Van  Petten 

VP-D 

Approved: 

Warfield  Natural  Gas  Co. 

By  (Illegible) 


i 
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[78] 


F.P.C.  Gas  Rate 
Schedule  No.  10 
Supplement  No.  5 
Filing  date:  June  6, 1953 
Effective  date:  7-7-55 


(Cover  sheet  of  Columbian’s  Schedule  No.  10,  Supple¬ 
ment  No.  5.) 


! 

I 
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ORIGINAL 

Columbian  Fufl  Corporation 
903  Security  Building 
Post  Office  Box  1240  I 

i 

Charleston,  W.  Va. 

October  13,  1936  j 

Mr.  D.  A.  Ketchum,  Vice-President 
Warfield  Natural  Gas  Company 
Charleston,  West  Virginia 

Re :  Deliveries  to  Allen  from  Bull 
Creek  and  Katy  Friend  Areas 

Dear  Mr.  Ketchum: 

i 

The  Columbian  Fuel  has  seventeen  wells  in  the  Bull 

i 

Creek  District  and  three  in  the  Katy  Friend  District  with 
a  total  present  open  flow  of  3,700  MCF  on  the  following 
named  leases  comprising  the  acreage  shown  thereafter^ 


P-No. 

Name 

Date  of 
Lease 

Recorded 

Book  Page 

Surveyed 

Acreage 

Bull  Creek  District 

j 

P-292 

Big  Sandy  Coal 

i 

&  Coke  Co. 

8/22/24 

4 

197 

2445.89 

294 

James  Stephens 

7/30/24 

66 

614 

55.99 

295 

Frank  Soutchfield  7/31/24 

66 

613 

27.65 

300 

William  Wills 

1/12/25 

67 

422 

148.65 

301 

William  Calhoun 

1/14/25 

69 

203 

14.42 

307 

Edgar  L.  Wright  4/  3/25 

67 

607 

138.159 

327 

B.  W.  Craft 

4/15/25 

74 

125 

36.17 

Total 

2867.$6 

i 

Katy  Friend  District 

1 

P-329 

Harris-Stanley 

1 

Coal  &  Land 

i 

1 

Company 

1/12/27 

74 

238 

437.^0 

i. 

Total  (Bull  Creek  and  Katy  Friend 

Districts) 

3305.16 

i 
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Subject  to  the  several  terms  and  provisions  of  Warfield 
Contract  No.  1,  dated  November  18,  1931,  between  the 
parties  hereto  under  which  the  Warfield  agrees  under 
certain  conditions  set  forth  to  take  definite  quantities  of 
gas  from  leases  noted  in  Paragraph  3  of  said  contract,  we 
now  desire  to  deliver  gas  from  the  leases  noted  above, 
which  are  a  part  of  those  listed  in  said  Paragraph  3  to 
your  motor  #1078  near  Allen,  Kentucky,  and  have  the 
Warfield  receive  and  accept  this  gas  delivery  under  the 
terms,  provisions  and  conditions  set  forth  in  Warfield 
Contract  #2,  dated  November  18,  1931,  and  its  subsequent 
modifications,  all  subject,  as  aforesaid,  to  the  No.  1  con¬ 
tract  aforesaid. 

[79]  Our  purpose  in  desiring  to  connect  this  up  is  to  pro¬ 
tect  this  property  from  drainage  by  competing  companies 
and  to  obtain  the  advantage  of  the  low  pressure  which  we 

are  assured  vou  will  be  able  to  maintain  at  the  Allen  deliverv 
•  » 

point  as  a  result  of  the  construction  of  the  new  10"  and 
12"  line  from  Warco  Station.  It  is  our  understanding 
that  the  pressure  at  Meter  1078  will  be  approximately  50 
lbs.  It  will  cost  us  something  in  excess  of  $10,000.00  to 
make  this  connection. 

The  foregoing  arrangement  shall  be  subject  to  cancella¬ 
tion  by  either  party  hereto  after  November  1st,  1938,  upon 
six  months7  notice  of  such  intention  to  so  cancel  same. 

If  this  plan  meets  with  your  approval  and  if  our 
assumption  as  to  pressures  is  correct,  it  will  be  appreciated 
if  you  will  endorse  your  acceptance  of  the  above  arrange¬ 
ment  on  the  copy  attached  for  your  convenience  and  we 
will  proceed  immediately  with  the  construction  of  the 
nearest  lines. 

For  your  convenience,  we  are  attaching  herewith  a  map 
showing  the  location  of  our  wells  and  leases  in  the  Bull 
Creek  and  Katy  Friend  Districts. 
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In  view  of  your  agreement  to  the  above  outlined 
arrangement,  it  is  our  understanding  that  the  connection 
of  the  wells  in  the  Knott  County-Carrs  Fork  area  as  out¬ 
lined  in  the  letter  to  you  of  May  8,  1936,  will  be  deferred 
to  November  1,  1937. 

7  I 

Yours  very  truly, 

i 

O.  W.  Van  Petten. 

0.  W.  Van  Petten 
VP-D  ! 

Approved : 

Warfield  Natural  Gas  Company 

By  (Illegible) 

Its  Vice-President 


i 


i 

i 
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[80]  F.P.C.  No. 

F.P.C.  Gas  Rate 
Schedule  No.  10 
Supplement  No.  6 
Filing  date:  11-30-54 
Effective  date:  Accepted 

Federal  Power  Commission 
Supplement  No.  6 
to 

Rate  Schedule  No.  9 


Filed  by 

Columbian  Fuel  Corporation 

Covering  Natural  Gas  Sold 
to 

United  Fuel  Gas  Company 


This  Supplement  consists  of  Agreement  dated  November 
21,  1939  between  said  Columbian  Fuel  Corporation  and 
Warfield  Natural  Gas  Company  (United  Fuel  Gas  Com¬ 
pany,  said  successor)  and  amends  agreement  dated 
November  18,  1931  between  Piney  Oil  &  Gas  Company 
(former  name  of  Columbian  Fuel  Corporation)  and  War- 
field  Natural  Gas  Company  (United  Fuel  Gas  Company, 
said  successor). 

[81]  Warfield  Natural  Gas  Company 
(Incorporated) 

Charleston,  W.  Va. 

Columbian  Fuel  Corp.,  November  21,  1939 

41  East  42nd  Street, 

New  York,  N.  Y. 

Gentlemen : 

Under  date  of  the  1st  day  of  October,  1931,  we  entered 
into  a  contract  with  you  for  the  purchase  of  gas,  being  our 
No.  1473,  wherein  it  is  provided  among  other  things  that: 
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“Boyle’s  law  for  the  measurement  of  natural  gases 
at  varying  pressures  shall  be  applied,  but  without 
allowance  for  variation  in  the  atmospheric  pressure 
and  temperature.” 

i 

It  has  been  demonstrated  by  the  Gas  Measurement  Corii- 
mittee  of  the  Natural  Gas  Department  of  the  American 
Gas  Association,  as  set  forth  in  Report  No.  2  of  this  Com¬ 
mittee  dated  May  6,  1935,  which  report  has  been  approved 
by  the  National  Bureau  of  Standards,  that  Boyle’s  LaV 
is  not  infallible  under  all  conditions. 

We,  therefore,  propose,  with  your  approval,  in  the  future 
to  measure  all  gas  purchased  from  you  in  accordance  witji 
the  recommendations  in  said  report  applied  in  a  practical 
and  appropriate  manner.  j 

If  this  meets  with  your  approval,  will  you  kindly  so 
indicate  by  signing  both  copies  of  this  letter,  returning  tfye 
original  to  this  office  and  retaining  the  other  copy  foir 
your  files. 

Very  truly  yours, 


(Illegible) 
Vice  President 


Approved  and  accepted: 

Columbian  Fuel  Corporation 
(Illegible) 

Vice-President. 
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C82I  November  21,  1939 

Columbian  Fuel  Corporation 
41  East  42nd  Street 
New  York,  N.  Y. 

Gentlemen : 

Under  date  of  the  18th  day  of  November,  1931,  we 
entered  into  a  contract  with  you  for  the  purchase  of  gas, 
being  our  No.  1186,  wherein  it  is  provided  among  other 
things  that: 

“Boyle’s  law  for  the  measurement  of  natural  gases 
at  varying  pressures  shall  be  applied,  but  without 
allowance  for  variation  in  the  atmospheric  pressure 
and  temperature.” 

It  has  been  demonstrated  by  the  Gas  Measurement  Com¬ 
mittee  of  the  Natural  Gas  Department  of  the  American  Gas 
Association,  as  set  forth  in  Report  No.  2  of  this  Committee 
dated  May  6,  1935,  which  report  has  been  approved  by  the 
National  Bureau  of  Standards,  that  Boyle’s  Law  is  not 
infallible  under  all  conditions. 

We,  therefore,  propose,  with  your  approval,  in  the  future 
to  measure  all  gas  purchased  from  you  in  accordance  with 
the  recommendations  in  said  report  applied  in  a  practical 
and  appropriate  manner. 

If  this  meets  with  your  approval,  will  you  kindly  so 
indicate  by  signing  both  copies  of  this  letter,  returning  the 
original  to  this  office  and  retaining  the  other  copy  for 
your  files. 

Very  truly  yours, 

(Illegible) 
Vice  President 

Approved  and  accepted: 

Columbian  Fuel  Corporation 
(Illegible) 

Vice-President. 
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[83]  F.P.C.  No. 

P.P.C.  Gas  Rate 
Schedule  No.  10 
Supplement  No.  7 
Filing  date:  11-30-54 
Effective  date:  Accepted 

Federal  Power  Commission 

Supplement  No.  7 

to  j 

Rate  Schedule  No.  9  j 

-- 

Filed  by 

Columbian  Fuel  Corporation 


Covering  Natural  Gas  Sold 
to 

United  Fuel  Gas  Company 


This  Supplement  consists  of  Agreement  dated  Aprill 
4,  1946  between  said  Columbian  Fuel  Corporation  andi 
Warfield  Natural  Gas  Company  (United  Fuel  Gas  Com-i 
panv,  said  successor)  and  amends  agreement  dated  Novem-I 
ber  18,  1931  (Contract  #2)  between  Piney  Oil  &  Gas! 
Company  (former  name  of  Columbian  Fuel  Corporation)! 
and  Warfield  Natural  Gas  Company  (United  Fuel  Gas! 
Company  said  successor).  ! 

j 

[84]  Submission  to  Arbitration  ! 

THIS  AGREEMENT,  Made  this  4th  day  of  April,  1946,  | 
by  and  between  Columbian  Fuel  Corporation,  a  Delaware  j 
corporation,  party  of  the  first  part,  and  Warfield  Natural 
Gas  Company,  a  West  Virginia  corporation,  party  of  the 
second  part. 

WITNESSETH : 

1.  Piney  Oil  &  Gas  Company  (a  Delaware  corporation,  j 

the  name  of  which  has  been  changed  to  Columbian  Fuel  I 

! 

Corporation)  entered  into  an  agreement  in  writing  dated  j 
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November  18,  1931,  providing  for  the  sale  of  natural  gas 
by  the  party  of  the  first  part  to  the  party  of  the  second 
part;  said  natural  gas  to  be  produced  from  certain  lands 
and  oil  and  gas  leases  in  eastern  Kentucky,  in  said  agree¬ 
ment  more  particularly  described.  By  subsequent  agree¬ 
ment  in  writing  dated  November  15,  1934,  between  said 
parties  said  agreement  of  November  18,  1934,  was  modified 
and  supplemented  to  the  extent  and  in  the  manner  set 
forth  in  said  subsequent  agreement. 

2.  Paragraph  Twenty-Second  of  said  agreement  dated 
November  18,  1931,  provides  for  arbitration  to  settle  any 
disagreement  between  the  parties  as  to  the  meaning, 
rights,  duties,  obligations  or  interpretations  of  said  agree¬ 
ment. 

3.  Paragraph  Fifth  of  said  agreement  sets  forth  the 
prices  to  be  paid  by  the  party  of  the  second  part  to  the 
party  of  the  first  part  for  natural  gas  delivered  under  the 
terms  of  said  agreement  until  November  1,  1940.  Said 
paragraph  Fifth  further  provides  that  thereafter  the 
price  shall  be  determined  each  five  years  by  agreement  or 
by  arbitration  as  provided  in  said  Paragraph  Twenty- 
Second.  The  parties  hereto  agreed  upon  the  price  to  be 
effective  C85]  for  the  five-year  period  beginning  November 
1,  1940,  but  have  been  unable  to  agree  upon  such  price  for 
the  five-year  period  beginning  November  1,  1945.  Hence 
they  now  proceed  to  arbitration  as  provided  in  said  agree¬ 
ment. 

4.  Pursuant  to  the  provisions  of  said  Paragraph 
Twenty-Second,  the  following  persons  have  been  chosen 
as  arbitrators,  namely: 

Wallace  B.  Gribble  of  Clarksburg,  West  Virginia, 
who  shall  be  Chainnan  of  the  Board  of  Arbitra¬ 
tion, 

Ben  Wylie  of  Pittsburgh,  Pennsylvania,  and 

Frank  A.  Eckert  of  Bradford,  Pennsylvania. 
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5.  It  shall  be  the  duty  of  said  arbitrators  to  determine 

the  price  which  shall  be  paid  by  the  party  of  the  secoind 
part  to  the  party  of  the  first  part  for  natural  gas  sold  a^d 
delivered  by  the  party  of  the  first  part  to  the  party  |of 
the  second  part  under  the  terms  and  provisions  of  s$id 
agreement  dated  November  18,  1931,  as  modified  and  sup¬ 
plemented  by  said  agreement  dated  November  15, 1934,  for 
the  period  of  five  years  beginning  November  1,  1945.  TJie 
decision  of  said  arbitrators,  or  a  majority  thereof,  when 
reduced  to  writing  in  the  form  of  an  award  and  communi¬ 
cated  to  the  parties,  shall  be  final  and  binding  and  mgy, 
on  motion  of  either  party  hereto,  be  entered  as  the  judg¬ 
ment  or  decree  of  the  Circuit  Court  of  Kanawha  Counjy, 
West  Virginia,  and  shall  be  enforceable  as  such  in  accord¬ 
ance  with  the  provisions  of  Chapter  55,  Article  10,  of  tjie 
Code  of  West  Virginia.  j 

6.  Subject  to  stipulation  by  the  parties  hereto,  sdid 
arbitrators  shall  fix  the  time  or  times  and  place  or  places 
for  hearing  evidence  and  argument  to  be  presented  by  the 
parties  here  [86]  to,  respectively,  in  support  of  their  Re¬ 
spective  contentions,  after  giving  at  least  ten  (10)  days’  ijo- 
tice  thereof  in  writing  to  each  party.  Any  such  notice  sh^ll 
be  sufficient  if  given  by  letter  or  telegram  signed  by  Wal¬ 
lace  B.  Gribble,  Chairman,  or  by  a  majority  of  said  arbi¬ 
trators.  The  witnesses  shall  be  examined  on  oath  or 
affirmation.  The  parties,  respectively,  when  required  by 
the  arbitrators,  shall  produce  all  books,  documents,  papers, 
and  writings  in  their  custody  and  control  which  in  the 
judgment  of  the  arbitrators  relate  to  the  matter  in  con¬ 
troversy  and  cause  their  officers,  agents  and  employees  ito 
appear  and  testify.  Said  arbitrators  shall  be  at  liberty  Ito 
proceed  ex  parte  if  either  of  said  parties  shall  refuse  or 
neglect  to  attend  without  reasonable  excuse  for  such  re¬ 
fusal  or  negligence. 

7.  The  parties  hereto  propose  to  enter  into  a  stipula¬ 
tion  regarding  the  production  of  evidence,  the  time  afid 


110 


place  of  hearings  and  the  waiver  of  notice  thereof,  to  be 
signed  by  the  attorneys  for  the  parties,  to  the  end  that  the 
hearing  and  determination  of  the  controversy  may  be  had 
as  conveniently  and  expeditiously  as  possible.  The  arbi¬ 
trators  may  in  their  discretion  proceed  in  accordance  with 
such  stipulation,  but  also  in  their  discretion  may  deviate 
therefrom. 

8.  The  arbitrators  shall  not  be  bound  by  the  strict 
rules  of  evidence,  and  may  give  such  weight  to  the  evidence 
as  may  seem  right  and  proper  to  them. 

9.  A  similar  controversy  exists  between  the  party  of 
the  second  part  and  United  Carbon  Company  in  regard  to 
the  price  to  be  paid  for  natural  gas  sold  and  delivered  by 
United  Carbon  Company  to  the  party  of  the  second  part 
during  the  five-year  period  beginning  November  1,  1945. 
Said  controversy  has  been  submitted  to  [87]  arbitration  by 
agreement  bearing  even  date  herewith.  The  arbitrators 
named  in  said  submission  are  the  same  parties  named  as 
arbitrators  herein.  It  is  agreed  that  said  two  cases  shall 
be  heard  together  and  that  the  said  arbitrators  in  making 
their  decision  in  this  case  shall  consider  all  evidence  and 
argument  adduced  in  the  arbitration  between  the  party  of 
the  second  part  and  United  Carbon  Company  so  far  as 
they  find  the  same  to  be  pertinent  to  this  case. 

10.  Payment  by  the  party  of  the  second  part  of  such 
price  for  natural  gas  as  shall  be  fixed  by  the  award  of  the 
arbitrators  hereunder  shall  be  subject  to  any  valid  laws 
and  rules  or  regulations  of  any  governmental  authority 
having  jurisdiction  thereof. 

11.  The  compensation  for  the  services  of  the  arbi¬ 
trators  shall  be  fixed  by  them  and  such  compensation,  their 
expenses  in  connection  with  the  performance  of  their 
duties  and  the  taxable  costs  of  the  Circuit  Court  of 
Kanawha  County,  West  Virginia,  shall  be  paid  one-half 
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by  the  party  of  the  first  part  and  one-half  by  the  party 
of  the  second  part.  Each  party  hereto  shall  bear  its  own 
costs  in  connection  with  the  hearings  before  the  arbi¬ 
trators. 

12.  This  agreement  shall  be  binding  upon  the  parties 
hereto,  their  successors  and  assigns. 

In  witness  whereof,  the  parties  hereto  have  caused  tills 
agreement  to  be  executed  in  triplicate  by  their  proper 
officers  thereunto  duly  authorized. 


Columbian  Fuel  Corporation, 
By  Beid  L.  Carr 


President. 


Attest : 

(Illegible) 

Assistant  Secretary. 


Warfield  Natural  Gas  Company, 


By  H.  A.  Wallace,  Jr. 


President. 


Attest : 


(Illegible) 

Assistant  Secretary. 
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[90]  F.P.C.  No. 

F.P.C.  Gas  Rate 
Schedule  No.  10 
Supplement  No.  9 
Filing  date:  11-30-54 
Effective  date:  Accepted 

Federal  Power  Commission 

Supplement  No.  8 

to 

Rate  Schedule  No.  9 
Filed  by 

Columbian  Fuel  Corporation 

Covering  Natural  Gas  Sold 
to 

United  Fuel  Gas  Company 


This  Supplement  consists  of  Agreement  dated  August 
23,  1948  between  said  Columbian  Fuel  Corporation  and 
said  United  Fuel  Gas  Company  and  amends  agreement 
dated  November  18,  1931  (Contract  #2)  between  Piney 
Oil  &  Gas  Company  (former  name  of  Columbian  Fuel  Cor¬ 
poration)  and  Warfield  Natural  Gas  Company  (United 
Fuel  Gas  Company,  said  successor). 

[91]  THIS  AGREEMENT,  Made  this  23rd  day  of  An-  ! 
gust,  1948,  by  and  between  Columbian  Fuel  Corporation,  a 
Delaware  corporation  duly  qualified  to  do  business  in  the 
State  of  Kentucky,  hereinafter  called  the  Seller,  party 
of  the  first  part,  and  United  Fuel  Gas  Company,  a  West 
Virginia  corporation  duly  qualified  to  do  business  in  the 
State  of  Kentucky,  hereinafter  called  the  Buyer,  party 
of  the  second  part, 

WITNESSETH:  That 

Whereas,  by  agreement  made  the  18th  day  of  November, 
1931,  between  Piney  Oil  &  Gas  Company,  therein  called  the 
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Seller,  and  Warfield  Natural  Gas  Company,  therein  called 
the  Buyer  (designated  as  Contract  No.  2),  the  Seller  | sold 
to  the  Buyer  and  the  Buyer  purchased  and  agreed  to  take 
from  the  Seller,  upon  and  subject  to  the  terms,  conditions 
and  provisions  set  out  therein,  all  of  the  natural  gas  jthat 
might  be  produced  by  the  Seller  from  certain  leaseholds 
situate  in  Eastern  Kentucky  and  more  particularly!  de¬ 
scribed  or  referred  to  therein;  and 

Whereas,  by  agreement  made  the  15th  day  of  November, 
1934,  between  the  said  Piney  Oil  &  Gas  Company  andj  the 
said  Warfield  Natural  Gas  Company  the  aforesaid  agree- 

i 

ment  of  November  18,  1931,  was  modified,  amended  and 
supplemented  to  the  extent  and  in  the  manner  set  forth 
in  said  agreement  of  November  15,  1934;  and 

Whereas,  the  corporate  name  of  Piney  Oil  &  Gas  Com¬ 
pany  has  been  changed  to  Columbian  Fuel  Corporation, 
and  Warfield  Natural  Gas  Company  has  been  merged 
with  United  Fuel  Gas  Company,  which  acquired  all  of  Itlie 
assets  and  assumed  all  of  the  liabilities  of  the  said  ^tar- 
field  Natural  Gas  Company;  and 

[92]  Whereas,  the  said  Columbian  Fuel  Corporation  ^nd 
the  said  United  Fuel  Gas  Company,  the  present  partie^  to 
the  aforesaid  agreement  of  November  18, 1931,  as  modified, 
amended  and  supplemented  by  the  aforesaid  agreement 
of  November  15,  1934,  desire  and  have  agreed  to  modify, 
amend  and  supplement  said  contract  to  the  extent  and 
in  the  manner  hereinafter  set  forth, 

Now,  therefore,  in  consideration  of  the  premises  and 
the  mutual  agreements  herein  contained,  it  is  agreed  J  as 
follows : 

First:  The  hereinabove  recited  agreement  of  Novem¬ 
ber  18,  1931  (designated  as  Contract  No.  2),  as  modified, 
amended  and  supplemented  by  the  hereinabove  recited 
agreement  of  November  15,  1934,  is  hereby  modified, 
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amended  and  supplemented  so  as  to  bring  under  and  make 
subject  to  said  contract,  as  hereinafter  modified,  amended 
and  supplemented,  all  of  the  natural  gas  that  may  be  pro¬ 
duced  by  the  Seller  from  those  certain  tracts  of  land, 
known  as  the  Ford  Motor  Company  lands,  in  which  the 
Seller  owns  the  leasehold  oil  and  gas  rights,  and  referred 
to  as  the  Ford  Motor  Company  leasehold,  situate  on  the 
waters  of  Pond  Creek  and  Blackberry  Creek,  in  Pike 
County,  Kentucky,  supposed  to  contain  24,667.14  acres  and 
26.43  acres  (A.  T.  Scott  Tract  No.  28),  and  being  the  lands 
leased  to  the  Seller  by  Ford  Motor  Company  by  lease 
dated  the  15th  day  of  December,  1941  (designated  as 
P-1139A),  and  recorded  in  said  Pike  County  in  Deed  Book 
No.  222,  at  page  500,  and  supplemental  lease  dated  the 
26th  day  of  October,  1942  (designated  as  P-1139C),  and 
recorded  in  said  County  in  Deed  Book  No.  230,  at  page 
439,  to  which  reference  is  made  for  further  description. 

Second  :  The  last  paragraph  of  Subdivision  1  of  Article 
Third  [93]  of  said  agreement  of  November  18,  1931,  as 
amended  by  Article  Sixth  of  said  agreement  of  November 
15, 1934,  and  as  so  amended  reading  as  follows: 

“It  is  agreed,  however,  that  in  no  event  shall  the 
obligation  of  the  Buyer  to  take  gas  hereunder  exceed 
an  average  volume  of  twenty  million  (20,000,000) 
cubic  feet  per  day  in  any  period  between  November 
1  of  any  year  and  June  1  of  the  year  following.” 

is  hereby  amended  so  as  to  provide  as  follows: 

“It  is  agreed,  however,  that  in  no  event  shall  the 
obligation  of  the  Buyer  to  take  gas  hereunder  ex¬ 
ceed  an  average  volume  of  twenty-five  million  (25,- 
000,000)  cubic  feet  per  day  in  any  period  between 
November  1  of  any  year  and  June  1  of  the  year 
following.” 

Third  :  It  is  understood  that  in  the  event  the  aggregate 
monthly  deliveries  of  gas  made  by  the  Buyer  and  its 
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affiliates,  comprising  what  is  known  as  the  Charleston 
Group  of  The  Columbia  Gas  System,  Inc.  (excluding  inter¬ 
company  sales  within  such  Group)  decrease  in  volume 
from  the  monthly  sales  made  by  said  Charleston  Group 
during  the  year  1947,  which  monthly  deliveries  were  as 
follows : 


January  .  15,141,475  Mcf  j 

February’  .  13,345,221  Mcf 

March  .  14,884,014  Mcf 

April  _  14,351,862  Mcf 

May  .  12,127,685  Mcf 

June  .  10,214,931  Mcf 

July  .  10,006,117  Mcf 

August  .  10,320,594  Mcf 

September  .  10,872,339  Mcf 

October  .  12,137,675  Mcf 

November  .  13,173,939  Mcf 

December  .  14,705,500  Mcf 


Total  _  151,281,352  Mcf 


then  the  Buyer  shall  have  the  right  to  curtail  the  taking 
of  gas  hereunder  when,  so  long  as  and  in  the  same  propor¬ 
tion  as  such  de-  [94]  liveries  made  by  the  said  Charleston 
Group  (except  as  hereinabove  excluded)  are  so  decrease^; 
provided,  however,  that  the  foregoing  provision  with  Re¬ 
spect  to  curtailment  shall  be  effective  only  so  long  and  dur¬ 
ing  such  period  of  time  as  the  gas  deliveries  of  the  Seller  jto 
the  Buyer  are  in  excess  of  twenty  million  ( 20,000,000 ) 
cubic  feet  per  day,  and  provided,  further,  that  the  Buypr 
shall  not  in  any  event  be  relieved  hereby  from  taking  at 
least  twenty  million  (20,000,000)  cubic  feet  of  gas  pfer 
day,  if  the  Seller  has  gas  available  therefor. 

Fourth:  None  of  the  provisions  of  Article  Sixteenth 
of  said  agreement  dated  November  18,  1931,  shall  apply 
to  the  said  Ford  Motor  Company  leasehold  nor  to  ahy 
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well  now  or  hereafter  drilled  thereon,  excepting  only  so 
much  of  said  Article  Sixteenth  as  provides  as  follows : 

“Seller  agrees  to  use  diligence  in  operating  its 
gas  wells  and  keeping  its  gathering  lines  in  good 
repair  and  to  diligently  operate  its  gas  acreage 
herein  described  in  a  skilful  and  methodical  way.” 

Section  15  of  the  said  Ford  Motor  Company  lease  of 
December  15,  1941,  contains  the  following  provision: 

“Should  the  Lessee  at  any  time  desire  to  aban¬ 
don  any  well  which,  in  the  judgment  of  the  Lessee, 
connot  be  profitably  operated  by  it,  the  Lessee  shall 
give  to  the  Lessor  fifteen  (15)  days  notice  of  its 
intention  to  abandon  the  same,  and  the  Lessor  shall 
thereupon  have  an  option  to  purchase  the  same 
within  such  fifteen  (15)  day  period  at  the  salvage 
value  of  the  casing  in  place.” 

It  is  understood  and  agreed  that  the  Seller  has  the  right 
to  abandon  any  well  on  the  said  Ford  Motor  Company 
leasehold  which,  in  its  judgment,  cannot  be  profitably 
operated  by  it,  and  the  Seller  agrees  that  should  its 
lessor,  Ford  Motor  Company,  elect  not  to  [95]  purchase 
any  such  well  which  the  Seller  desires  to  abandon,  the  Buyer 
shall  have  the  right  to  purchase  the  same,  as  hereinafter 
provided.  At  the  same  time  the  Seller  gives  the  said 
Ford  Motor  Company  notice  of  intention  to  abandon  any 
well  under  said  Section  15  of  said  lease  it  shall  also  give 
the  Buyer  like  notice.  If  the  said  Ford  Motor  Company 
shall  elect  not  to  purchase  the  well,  the  Seller  shall  so  notify 
the  Buyer  before  or  at  the  expiration  of  the  fifteen  (15) 
day  period  specified  in  the  notice,  and  the  Buyer  shall 
have  the  right  to  purchase  the  well  within  five  (5)  days 
thereafter,  at  the  then  fair  value  of  the  casing  and  other 
materials  therein,  and  to  have  the  same  assigned  to  it 
upon  condition  that  said  well  shall  be  promptly  abandoned 
and  plugged  in  the  manner  required  by  law  and  that  the 
Buyer  shall  assume  in  writing  all  of  the  obligations  of 
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the  lessee  in  respect  of  said  well  and  agree  to  indemnify 
and  save  harmless  the  Seller  against  and  from  all  loss 
or  liability  by  reason  thereof  or  of  said  assignment.  }  In 
no  event  shall  the  Buyer  have  the  right  to  purchase  here¬ 
under  any  well  which,  when  completed,  is  dry  or  can|not 
be  made  to  produce  oil  or  gas  in  sufficient  quantities  toi  be 
profitably  operated.  The  Seller  shall  have  six  (6)  months 
after  the  completion  of  any  such  well  within  which  to 
determine  whether  it  can  be  profitably  operated  or  v^ill 
be  abandoned  and  plugged,  and  if  the  Seller  shall  difill 
to  a  deeper  sand  or  producing  horizon  any  well  which}  is 
being  or  has  been  operated,  the  Seller  shall  have  sixty 
(60)  days  after  the  completion  of  such  well  in  the  deeper 
sand  or  producing  horizon  within  which  to  determine 
whether  such  well  can  be  profitably  operated  or  will  |be 
abandoned  and  plugged.  In  either  case,  if  the  Seller 
elects  to  continue  to  operate  any  such  well  after  tfie 
expiration  of  the  period  hereinabove  specified  therefor, 
then  the  rights  granted  to  the  [96]  Buyer  in  this  Article 
Fourth  shall  be  applicable  to  such  a  well.  j 

Fifth  :  The  Seller  shall  construct,  at  its  own  expense,}  a 
six  inch  (6")  pipe  line  to  connect  commercially  productive 
wells  now  drilled  on  the  said  Ford  Motor  Company  lease¬ 
hold  to  the  Seller’s  Canada  compressor  station. 

Sixth:  Except  as  hereby  modified,  amended  and  sup¬ 
plemented  all  and  singular  the  provisions  of  the  aforesaid 
agreement  of  November  18, 1931,  as  modified,  amended  and 
supplemented  by  the  aforesaid  agreement  of  November  15, 
1934,  shall  remain  in  full  force  and  effect. 

Seventh  :  Upon  commencement  of  deliveries  of  gas  froiin 
said  Ford  leasehold  through  the  Seller’s  Canada  compressor 
station  this  agreement  shall  supersede  and  terminate  thajt 
certain  agreement  dated  November  1,  1943,  between 
Columbian  Fuel  Corporation,  therein  called  the  Seller,  an<J 
Warfield  Natural  Gas  Company,  therein  called  the  Buyeij, 
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whereby  the  Seller  sold  to  the  Buyer  and  the  Buyer  pur¬ 
chased  and  agreed  to  take  all  of  the  natural  gas  that  might 
be  produced  by  the  Seller  during  the  continuance  in  force 
of  said  agreement  from  certain  wells  on  the  said  Ford 
Motor  Company  leasehold,  and  those  certain  letter  agree¬ 
ments  between  said  parties  dated  November  10, 1944,  March 
5,  1945,  and  January  23, 1947,  changing  and  amending  said 
agreement  of  November  1,  1943,  and  bringing  thereunder 
additional  wells  on  the  said  Ford  Motor  Company  leasehold, 
all  of  which  agreements  are  cancelled  and  terminated  as 
of  the  date  of  commencement  of  deliveries  as  aforesaid. 

In  Testimony  Whereof  each  of  the  parties  hereto  has 
caused  its  corporate  name  to  be  signed  and  its  corporate 
seal  to  be  [97]  affixed  hereto,  in  duplicate,  by  its  proper 
officers,  thereunto  duly  authorized. 

Columbian  Fuel  Corporation, 

By  Geo.  L.  Bubb 

Vice  President 

Attest : 

R.  A.  Cover 
Asst.  Secretary 

United  Fuel  Gas  Company, 

By  0.  S.  Hagerman 

President 

Attest : 

P.  J.  Pettigrew 
Secretary 
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State  of  New  York, 

County  of  New  York,  To-wit:  ; 

I,  Lyman  J.  Potter,  a  Notary  Public,  do  certify  that  on 
this  day  the  foregoing  instrument  of  writing  ftom 
Columbian  Fuel  Corporation  to  United  Fuel  Gas  Company 
was  produced  to  me  in  my  county  and  was  acknowledjged 
before  me  by  Geo.  L.  Bubb  as  Vice  President  of  Columbian 
Fuel  Corporation,  a  corporation,  party  thereto,  to  be  ithe 
act  and  deed  of  said  corporation  by  him  as  its  vice  presi¬ 
dent,  thereunto  duly  authorized,  and  the  seal  of  said 
corporation  as  affixed  to  said  instrument  was  attested  £nd 
proven  before  me  by  R.  A.  Cover  as  its  assistant  secret4ry. 

Given  under  my  hand  and  seal  of  office  this  27th  day 
of  August,  1948.  i 

j 

My  commission  expires  March  30,  1950. 

j 

i 

Lyman  J.  Potter 
LYMAN  J.  POTTER 
Notary  Public  State  of  New  York 
Qualified  in  Kings  Countv 
Kings  Co.  Clk’s  No.  119.  Reg.  No.  87-P-O 
N.  Y.  Co.  Clk’s  No.  198.  Reg.  No.  50-P-O 
Commission  Expires  March  30,  1950 
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[98]  State  of  West  Virginia, 

County  of  Kanawha,  To-wit: 

I,  R.  K.  Talbott,  a  Notary  Public,  do  certify  that  on  this 
day  the  foregoing  instrument  of  writing  from  Columbian 
Fuel  Corporation  to  United  Fuel  Gas  Company  was  pro¬ 
duced  to  me  in  my  county  and  was  acknowledged  before  me 
by  Oliver  S.  Hagerman  as  President  of  United  Fuel  Gas 
Company,  a  corporation,  party  thereto,  to  be  the  act  and 
deed  of  said  corporation  by  him  as  its  president  and  chief 
officer,  thereunto  duly  authorized,  and  the  seal  of  said  cor¬ 
poration  as  affixed  to  said  instrument  was  attested  and 
proven  before  me  by  P.  J.  Pettigrew  as  its  secretary. 

Given  under  my  hand  and  seal  of  office  this  23rd  day  of 
August,  1948. 

R.  K.  Talbott 
Notary  Public 

My  commission  expires:  March  11,  1958. 
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[88J  F.P.C.  No. 
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F.P.C.  Gas  Rate 
Schedule  No.  10 
Supplement  No.  8 
Filing  date:  11-30-54 
Effective  date:  Accepted  : 


Federal  Power  Commission 

Supplement  No.  9 
to 

Rate  Schedule  No.  9 


Filed  by 

Columbian  Fuel  Corporation 

Covering  Natural  Gas  Sold 
to 

United  Fuel  Gas  Company 


This  Supplement  consists  of  Agreement  dated  February 
10,  1948  between  said  Columbian  Fuel  Corporation  and 
said  United  Fuel  Gas  Company  and  amends  agreement 
dated  November  18,  1931  (Contract  #2)  between  Piney 
Oil  &  Gas  Company  (former  name  of  Columbian  Fuel 
Corporation)  and  Warfield  Natural  Gas  Company  (United 
Fuel  Gas  Company,  said  successor). 

C89]  (Letterhead  of  United  Fuel  Gas  Company) 

j 

February  10,  1948  j 

Columbian  Fuel  Corporation 
Security  Building 
Charleston,  West  Virginia 

Attention:  Mr.  Geo.  L.  Bubb,  Vice  President 
Gentlemen : 

! 

In  reply  to  your  letter  of  February  4,  1948,  you  are 
advised  that  it  is  satisfactory  with  us  for  you  to  plac$ 
the  Chesapeake  Mineral  Company  acreage,  therein  re- 
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ferred  to,  under  the  gas  sales  contract  between  us,  dated 
November  IS,  1931. 

We  understand  that  the  provisions  of  the  Chesapeake 
Mineral  Company  lease  prohibit  you  from  assigning  or 
sub-letting  the  lease  without  their  consent,  and,  conse¬ 
quently,  so  far  as  this  lease  is  concerned,  it  would  not 
be  possible  for  you  to  abide  by  the  provisions  of  Para¬ 
graph  Sixteenth  of  said  agreement;  however,  it  is  agree¬ 
able  to  us  to  exclude  this  lease  from  the  provisions  of 
Paragraph  Sixteenth  of  said  agreement,  on  condition 
that  if  and  when  you  desire  to  sell  or  assign  this  lease¬ 
hold  estate  and  the  property  used  in  connection  with  the 
production  and  marketing  of  gas  therefrom,  you  will 
notify  us  at  the  same  time  you  notify  your  lessor  of  your 
intention  to  dispose  thereof,  and  if  we  elect  to  purchase 
same,  you  will  use  your  best  efforts  to  obtain  the  written 
consent  of  your  lessor  to  make  such  sale  to  us. 

If  this  meets  with  your  approval,  you  will  please  note 
same  in  the  space  provided,  and  return  the  enclosed  copy 
to  us. 

Very  truly  yours, 

H.  C.  Medford 
Vice  President. 

Approved:  February  16,  1948 

Columbian  Fuel  Corporation 
By  Geo.  L.  Bubb 
Vice  President 
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[99]  F.P.C.  No. 

F.P.C.  Gas  Rate 
Schedule  No.  10 
Supplement  No.  10 
Filing  date:  11-30-54  j 
Effective  date:  Accepte4 

Federal  Power  Commission 
Supplement  No.  10 


Rate  Schedule  No.  9 


Filed  by 

Columbian  Fuel  Corporation 

Covering  Natural  Gas  Sold 
to 

United  Fuel  Gas  Company 


This  Supplement  consists  of  Agreement  dated  Septem¬ 
ber  10,  1951  between  said  Columbian  Fuel  Corporation 
and  said  United  Fuel  Gas  Company  and  amends  agree¬ 
ment  dated  November  18,  1931  (Contract  #2)  between 
Piney  Oil  &  Gas  Company  (former  name  of  Columbian 
Fuel  Corporation)  and  Warfield  Natural  Gas  Company 
(United  Fuel  Gas  Company,  said  successor).  j 

[100]  (Letterhead  of  United  Fuel  Gas  Company) 

j 

September  10,  1951 

Columbian  Fuel  Corporation, 

903  Security  Building, 

Charleston  1,  West  Virginia. 

Gentlemen : 

With  respect  to  the  gas  delivered  by  you  to  United 
Fuel  Gas  Company  from  your  Kentucky  properties,  pur¬ 
suant  to  our  gas  purchase  contract  of  November  18,  1931, 
United  is  agreeable  to  the  following  price  adjustments :  ! 

i 

i 

i 
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(a)  For  the  period  from  November  1,  1950  to  November 
1,  1955,  United  shall  pay  2l£  per  Mcf  for  all  gas  so  deliv¬ 
ered,  plus  such  additional  amount  as  may  be  payable  pur¬ 
suant  to  subdivision  (c)  hereof.  The  price  for  gas  there¬ 
after  delivered  shall  be  subject  to  determination,  as 
provided  by  paragraph  Fifth  of  our  said  contract. 

(b)  Columbian  Fuel  shall  proceed  at  once  with  a  drill¬ 
ing  campaign  upon  the  properties  now  included,  or  which 
it  may  hereafter  include,  under  the  terms  of  said  gas 
purchase  contract,  said  drilling  campaign  being  designed 
to  complete  a  minimum  of  fifteen  (15)  wells  prior  to 
November  1,  1952,  or  as  soon  thereafter  as  practicable, 
subject  to  Columbian ’s  ability  to  obtain  pipe,  material, 
equipment  and  contractors  for  the  drilling  of  said  wells. 

(c)  Upon  the  completion  of  each  group  of  five  (5)  of 
the  fifteen  (15)  wells  aforesaid,  to  and  into  a  stratum 
underlying  said  properties  normally  productive  of  gas, 
United  shall  increase  the  aforementioned  price  of  21^  per 
Mcf  by  per  Mcf,  regardless  of  whether  said  well  or 
wells  is  or  are  productive  of  gas  in  commercial  quantities ; 
provided,  however,  that  in  no  event  shall  the  increase  in 
the  price  of  gas  hereunder  exceed  a  maximum  of  22y24 
per  Mcf.  Provided  further  that  in  the  event  the  fifth  well 
of  each  group  of  five  wells,  as  aforesaid,  is  completed  on 
or  before  the  15th  day  of  a  calendar  month,  then  the  price 
increase  provided  herein  shall  be  effective  from  the  first 
day  of  said  month;  in  the  event  the  fifth  well  of  each 
group  of  five  wells,  as  aforesaid,  is  completed  after  the 
15th  day  of  a  calendar  month,  then  the  price  increase  pro¬ 
vided  herein  shall  be  effective  on  the  first  day  of  the 
calendar  month  next  following. 

[101  ]  (d)  The  following  wells  have  not  been  included 
under  the  terms  of  said  gas  purchase  contract  and  it  is 
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understood  and  agreed  that  they  shall  be  placed  under  said 
contract  and  included  in  said  minimum  of  fifteen  (15) 
wells : 

GW-1327  —  J.  L.  Dotson  — #1 
GW-1329  —  Floyd  Justice  —  #1 
GW-1331  —  Catherine  Hardin  —  #1-A 
GW-1332  —  John  Blackburn  —  #1 
GW-1334  —  Jimper  Deskins  —  #1 

(e)  The  price  provisions  herein  contained  shall  be  with¬ 
out  prejudice  to  any  future  negotiations  on  the  price  of 
gas  under  said  paragraph  Fifth,  and  shall  not  be  con¬ 
strued  as  in  any  way  rejecting  or  approving  the  report  Of 
Ralph  E.  Davis  on  said  properties,  dated  April  20,  1951. 

If  the  foregoing  meets  with  your  approval,  please  indi¬ 
cate  your  acceptance  hereof  at  the  place  provided  for 
hereinbelow. 

Very  truly  yours, 

i 

United  Fuel  Gas  Company 

By  H.  C.  Mefford 
Vice  President 

I 

Accepted  this  18th  day  of 

September,  1951.  j 

Columbian  Fuel  Corporation 

i 

By  C.  E.  Kayser 

Its  President 


i 

! 

i 

I 


I 

I 


i 
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F.P.C.  Gas  Rate 
Schedule  No.  10 
Supplement  No.  11 
Filing  date:  9-30-55 
Effective  date:  Suspended 

C103]  Exhibit  “B” 

Supplement  to  Agreement  Dated 
November  18,  1931 

The  contract  between  Columbian  Fuel  Corporation 
(formerly  Piney  Oil  &  Gas  Company),  seller  and  Warfield 
Natural  Gas  Company,  buyer,  dated  November  18,  1931 
wherein  United  Fuel  Gas  Company  is  presently  the  buyer, 
having  become  successor  to  the  rights  and  obligations  of 
Warfield  Natural  Gas  Company,  in  Article  Fifth  of  said 
contract  provides  with  respect  to  price  that  the  rate  to  be 
payable  by  the  buyer  to  the  seller  for  the  period  of  five 
(5)  years  beginning  November  1,  1955  shall  be  determined 
by  mutual  agreement  or  arbitration,  the  arbitration  to  be 
had  if  the  parties  are  unable  to  reach  an  agreement.  It 
is  further  provided  in  said  contract  that  the  arbitrators 
shall  base  their  decision  upon  the  then  reasonable  market 
value  of  gas  in  that  territory  (the  territory  which  in¬ 
cludes  the  lands  and  leases  dedicated  by  seller)  delivered 
at  gathering  points  adjacent  to  the  wells  as  specified  in 
the  agreement  and  deliverable  during  said  five  year  period. 
Representatives  of  the  buyer  and  seller  have  met  for  the 
purpose  of  agreeing  upon  a  price  applicable,  in  accordance 
with  said  contract,  for  said  period  of  five  (5)  years  begin¬ 
ning  November  1,  1955.  While  said  parties  have  not 
agreed  in  all  respects  as  to  the  jurisdiction  of  Federal 
Power  Commission,  or  as  to  the  methods  of  determining 
the  reasonable  market  value  of  the  gas  in  accordance  with 
the  standard  for  such  determination  set  forth  in  said  con¬ 
tract,  they  have,  nevertheless,  agreed  upon  a  price  of 
Twenty-six  (26<0  Cents  per  MCF,  measured  as  set  forth 
in  said  contract  as  the  price  to  be  paid  by  said  buyer  to 
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said  seller  during  said  five  year  period  beginning  Novem¬ 
ber  1,  1955 ;  said  price  to  include  the  gathering  charge  jof 
Two  (2£)  Cents  per  MCF  as  provided  in  Article  Sixth  iof 
said  contract. 

It  is  further  understood  and  agreed  that  seller,  at  its 
own  risk  and  with  such  reservations  regarding  jurisdiction 
as  it  may  deem  proper,  shall  file  a  new  rate,  or  rate  sup¬ 
plement,  with  the  Federal  Power  Commission  setting  forth 
the  aforesaid  agreed  price  as  the  basis  of  same;  it  beihg 
understood  that  the  buyer  assumes  no  responsibility  for 
paying  said  new  rate  until  said  filing  shall  have  been  per¬ 
mitted  to  become  effective  by  the  Federal  Power  Coin¬ 
mission  and  an  effective  date  for  such  new  rate  shall  have 
been  fixed  by  said  Commission. 

Dated  this  27th  day  of  September,  1955. 

Columbian  Fuel  Corporation 
By  /sgd./  Rodney  A.  Cover 
Vice  President 

United  Fuel  Gas  Company 
By  /sgd./  J.  S.  Phillips 
Vice  President  &  General  Manager 


i 
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F.P.C.  Gas  Rate 
Schedule  No.  10 
Supplement  No.  12 
Filing  date:  9/30/55 
Effective  date:  Suspended 

[104]  Columbian  Fuel  Corporation 
380  Madison  Avenue — New  York  IT,  N.  Y. 

September  29,  1955 

Mr.  Leon  M.  Fuquay,  Secretary 
Federal  Power  Commission 
441  G  Street,  N.  W. 

Washington  25,  D.  C. 

Dear  Sir: 

Pursuant  to  Section  154.94  of  the  Commission’s  Rules 
and  Regulations,  Columbian  Fuel  Corporation,  hereinafter 
called  “Columbian”,  hereby  supplements  its  Federal 
Power  Commission  Gas  Rate  Schedule  No.  10  for  sales  to 
United  Fuel  Gas  Company,  hereinafter  called  “Fuel”,  to 
set  forth  initial  price  effective  November  1,  1955  as  deter¬ 
mined  by  agreement  between  seller  and  buyer  pursuant 
to  the  price  determination  clause  of  the  contract,  as  re¬ 
quired  by  Section  154.94  of  the  Commission’s  rules.  There 
is  attached  hereto  as  Exhibit  “A”  a  comparative  state¬ 
ment  of  sales  made  and  revenues  therefrom,  by  months, 
under  the  presently  effective  rate  schedule  and  under  the 
proposed  change  in  rate  schedule  for  the  twelve  (12) 
months  immediately  preceding  and  for  the  twelve  (12) 
months  immediately  succeeding  the  proposed  effective  date 
of  the  rate  schedule  tendered  for  filing. 

The  basic  contract  between  Columbian  (formerly 
Pinev  Oil  &  Gas  Company)  and  Fuel  (wherein  Warfield 
Natural  Gas  Company,  predecessor  in  title  to  Fuel,  is 
named  as  buyer)  (said  contract  now  on  file  as  Columbian’s 
Federal  Power  Commission  Rate  Schedule  No.  10)  provides 
in  Paragraph  Fifth  thereof,  for  an  adjustment  of  the 
contract  price  on  November  1,  1940  and  on  November  1, 
of  each  five  (5)  year  period  thereafter,  same  to  be  effec¬ 
tive  for  a  period  of  five  (5)  years;  such  price  to  be  estab- 
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lished  by  agreement  of  the  parties,  if  possible,  and  failing 
such  agreement,  by  arbitration;  the  basis  for  arbitration 
being  the  reasonable  market  value  of  gas  in  the  territory 
wherein  Columbian’s  lands  and  leases  are  located  at  tl^e 
time  of  such  determination  and  under  conditions  of  delivery- 
similar  to  those  provided  in  the  contract  of  the  parties ;  the 
arbitration  award  to  be  retroactive  to  the  beginning  of  the 
five  (5)  year  period  involved. 

During  the  five  (5)  year  period  beginning  November  ij, 
1950,  the  applicable  price,  by  agreement  of  the  parties 
reached  22y2t  per  MCF. 

Prior  to  this  filing,  representatives  of  Columbian  anjl 
Fuel  had  extensive  negotiations  for  the  purpose  of  reach¬ 
ing  an  agreement,  if  possible,  on  the  price  to  be  paid  bjr 
Fuel  to  Columbian  during  the  five  (5)  year  period  [105jj 
beginning  November  1, 1955  and  as  a  result  of  such  negotia¬ 
tions,  they  agreed,  with  certain  limitations,  upon  a  pricb 
of  26^  per  MCF,  which  agreement  was  reduced  to  writing 
and  two  copies  thereof  are  filed  herewith  as  Exhibit  “B’ j. 

During  the  course  of  the  negotiations  extensive  investir 
gations  were  made  of  the  rates  charged  for  the  gas  delivL 
ered  in  the  territory  including  rates  for  sales  to  Fuel  by 
all  sellers  in  the  area,  and  the  recently  approved  sale  by 
Clinchfield  Coal  Corporation  to  Kentucky  West  Virginia 
Gas  Company  approved  in  Docket  G-7586.  A  brief  sum[ 
mary  of  the  more  pertinent  data  is  attached  hereto  a$ 
Exhibit  “C”.  It  is  believed  that  the  minimum  rate  that 
would  have  been  awarded  in  arbitration  or  that  could  bb 
held  to  be  the  reasonable  market  value  of  the  gas  hereiii 
involved  would  be  29.2^  per  MCF. 

As  shown  by  said  Exhibit  “B”  Fuel  does  not  agree  tb 
be  bound  by  said  agreement  for  a  new  rate  unless  anc) 
until  same  shall  have  been  accepted  and  approved  by  thb 
Commission. 

j 

Also,  as  indicated  by  said  Exhibit  “B”,  Columbian  re4 
serves  the  right  to  record  its  exceptions  to  the  procedure 

^  i 
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and  to  the  jurisdiction  of  the  Commission.  Accordingly, 
Columbian  now  records  the  same  objection  to  the  jurisdic¬ 
tion  of  the  Commission  in  respect  of  the  rates  payable  by 
Fuel  to  Columbian  which  it  made  upon  the  filing  of  its 
original  Federal  Power  Commission  Rate  Schedule  No.  10. 
Columbian  also  here  records  its  protest  that  the  price 
agreed  upon  between  Columbian  and  Fuel,  as  set  forth  in 
said  Exhibit  “B”,  is  less  than  the  rate  to  which  Columbian 
is  entitled  under  the  terms  of  the  contract  for  fixing  such 
rate ;  Columbian  hereby  protesting  that  a  rate  based  upon 
the  reasonable  market  value  of  like  gas  in  the  territory 
would  have  been  not  less  than  29.2^  per  MCF.  Columbian, 
nevertheless,  accepted  said  price  of  26£  per  MCF  because 
of  the  uncertainties  of  law  regarding  its  rights  in  the 
premises  and  the  probable  delay  in  the  application  of  new 
rates  if  Columbian  were  to  resort  to  arbitration  to  deter¬ 
mine  the  applicable  rate. 

If  this  filing  is  treated  by  the  Commission  as  a  rate 
change  pursuant  to  Section  154.94  of  the  Commission’s 
Rules,  it  is  proposed  that  the  rate  shall  become  effective 
on  November  1,  1955. 

This  letter  of  transmittal  is  being  executed  on  Septem¬ 
ber  29, 1955,  with  the  expectation  that  it  will  be  filed  in  the 
office  of  the  Commission  on  September  30,  1955,  more  than 
thirty  (30)  days  before  the  proposed  effective  date  of  the 
proposed  rate  changes.  It  is  requested  that  the  Commis¬ 
sion  waive  the  thirty  (30)  day  notice  requirement  of  Sec¬ 
tion  154.94  (b)  and  154.98  of  its  [106]  Rules  and 
Regulations  as  set  forth  in  Order  No.  174-B,  if  for  any 
reason  such  action  should  become  necessary  in  order  to 
make  this  change  in  rate  effective  on  November  1,  1955. 
While,  as  above  stated,  it  is  expected  that  this  filing  will 
be  made  in  ample  time  to  make  such  action  by  the  Com¬ 
mission  unnecessary,  it  has  been  impossible  to  file  this 
change  of  rate  earlier  since  the  parties  in  interest  only 
agreed  on  the  new  rate  on  September  27, 1955.  In  addition, 
no  one  will  be  prejudiced  by  such  action  on  the  part  of 
the  Commission  since  the  buyer  of  this  gas  is  fully  pre- 


pared  to  have  this  change  in  rate  become  effective  pn 
that  date. 

This  filing  is  subject  to  all  of  the  reservations,  exceptions 
and  comments  set  forth  in  Columbian’s  letter  of  November 
26,  1954,  transmitting  to  the  Commission  the  contract  n^w 
identified  as  Rate  Schedule  No.  10. 

All  communications  in  regard  to  this  filing  should  be 
addressed  to: 

Rodney  A.  Cover,  Vice  President 
Columbian  Fuel  Corporation 
380  Madison  Avenue 
New  York,  N.  Y. 

A  copy  should  also  be  sent  to: 

Clark,  Carr  &  Ellis 
120  Broadway 
New  York  5,  N.  Y. 

Pursuant  to  Section  154.94(f)  of  the  Commission’s  Rules, 
the  undersigned  has  mailed  a  true  and  correct  copy  of  tljis 
letter,  together  with  all  of  the  exhibits  and  documents 
attached  thereto,  to  United  Fuel  Gas  Company,  the  ofily 
other  party,  to  Columbian  Fuel  Corporation  Federal  Power 
Commission  Rate  Schedule  No.  10.  A  complete  copy  pf 
this  rate  filing,  together  with  Columbian  Fuel  Corpora¬ 
tion's  Rate  Schedule  No.  10,  is  available  for  public  inspec¬ 
tion  during  regular  business  hours  at  the  office  of  tpe 
Company,  380  Madison  Avenue,  New  York,  New  York.  1 


Attachments : 


Yours  very  truly, 

Columbian  Fuel  Corporation 

i 

Rodney  A.  Cover! 
Vice  President 


Exhibit  “A”,  “Comparative  Statement  of  Sales  ajjid 
Revenues” 

Exhibit  “B”,  “Supplement  to  Agreement  Dated  No¬ 
vember  18,  1931” 


Exhibit  “C”,  “Comparison  of  Gas  Prices  in  the  Area” 


i 

132 

[107]  Exhibit  A 

Comparative  statement  of  sales  made  and  revenues  therefrom 

by  months  under  the  presently  effective  rate  schedule  and  under  the 

proposed  changed  rate  schedule  for  12  months  immediately  preceding 

and  for  12  months  immediately  succeeding  November  1, 

1955: 

November  1,  1954  to  November  1,  1955 

Amount  Due 

Under  New 

Amount 

Average  Rate 

Mcf 

Rate 

Received 

of  26d 

November 

491^632 

22y><* 

$  110,617.20 

$  127,824,32 

December 

610, S29 

22y^ 

137,436.53 

158,815.54 

January 

649,985 

22%* 

146,246.63 

168,996.10 

February 

680,361 

22y>£ 

153,081.23 

176,893.86 

March 

693,079 

22  y><* 

155,942.78 

180,200.5^ 

April 

582, 70S 

22y’(t 

131 ,109.30 

151,504.08 

May 

609,231 

22y>^ 

137,076.9S 

158,400.06 

June 

489,401 

221/^ 

110,115.23 

127,244.26 

July 

275,459 

22y><^ 

61,978.28 

71,619.34 

August 

267,287 

22y><* 

60,139.58 

69,494.62 

September 

265,000(E)* 

1  22y»t 

59,625.00 

68,900.00 

October 

265, 000(E) 

22y>^ 

59,625.00 

68,900.00 

Total 

5,879,972 

$1,322,993.70 

$1,528,792.72 

*  (E)  Estimated 

November  1,  1955  ' 

ro  November  1,  1956 

Amount  Receiv¬ 

Amount  Due 

Mcf 

Old 

able  Under  New 

Under  New 

(Estimated) 

Rate 

Old  Rate  Rate 

Rate 

November 

650,000 

22y>^ 

$  146,250.00  26^ 

$  169,000.06 

December 

650,000 

146,250.00  26^ 

169,000.06 

J  anuary 

650,000 

22%f 

146,250.00  26<* 

169,000.06 

Februarv 

* 

650,000 

22y>(* 

146,250.00  26^ 

169,000.06 

March 

650,000 

22i/>f 

146,250.00  26^ 

169,000.06 

April 

650,000 

22y2^ 

146,250.00  26# 

169,000.06 

May 

650,000 

22y»t 

146,250.00  26# 

169,000.06 

June 

250,000 

22y>$ 

56,250.00  2 6# 

65,000.06 

July 

250,000 

22y>^ 

56,250.00  26# 

65,000.06 

August 

250,000 

22y>$ 

56,250.00  26^ 

65,000.06 

September 

250,000 

22y>^ 

56,250.00  26^ 

65,000.06 

October 

250,000 

22y>$ 

56,250.00  26^ 

65,000.06 

Total 

5,800,000 

$1,305,000.00 

$1,508,000.0( 

[108]  INHIBIT  C 

Rate  approved  by  Federal  Power  Commission  June  15,  i.955 

Docket  G-7586 


Clinchfield  Coal  Corporation,  Seller — Kentucky  West  Virginia  Gas 
Company,  Buyer,  Contract  dated  November  24,  1954^- 

Equated  to 

j 

Columbian  Fuel  Gas  Corporation,  Seller — United  Fuel  Gas  (Company, 
Buyer,  Contract  dated  November  18,  1931. 

Clinchfield  sale  price  per  MCF  at  15.025#  metering  pres¬ 
sure  base  at  100%  load  factor  .  |  $.26220 


Correction  to  equate  to  15.325#  metering  pressure  base  of 

i  Columbian-United  Fuel  Contract — .2622  x  2%  . 

Correction  for  difference  in  Minimum  b.t.u.  1100:1000  or 
10%  x  .2622  . 

Difference  in  compression  under  the  compared  contracts 
(estimated)  . 

Load  factor  specified  in  Columbian  Fuel-United  Fuel  con¬ 
tract  7214%  . 


4-  .00524 

if  .02620 

I 

I 

If  .01000 

I  1 

J 

if  .03000 


■Equated  Market  Value  of  Columbian  Fuel  Gas/MCF .  j  $.33364 


(Exhibit  B  appears  at  pages  126  and  127,  supra.)  ! 


Following  data  prepared  from  annual  report  of  United  Fuel  Gas 
Company  filed  with  Public  Service  Commission  of  West  Virginia  and 
from  data  filed  by  Gulf  Interstate  Gas  Company  with  Federal  Power 
Commission  in  Appeal  to  Docket  G-2058. 

Estimated  Cost  to  United  Fuel  Gas  Company  of  Gas  Purchased 

in  Kentucky  and  West  Virginia 

(Note:  All  prices  corrected  to  15.325#  pressure  base) 

MCF  Cost 

Estimated  purchases  from  Tennessee  Gas 
Transmission  Company  on  79.3%  load 

factor  @  30.5^/MCF  ... . 135,000,000  $41,175,000.00 

Estimated  purchases  from  Chicago  Cor¬ 
poration  on  100%  load  factor  @  27.3£/ 

MCF  .  13,194,000  3,601,196.00 

Cost  of  gas  delivered  by  Gulf  Interstate 

Gas  Company  @  31.07^/MCF  .  133,105,000  41,355,724.00 

Estimated  purchases  of  gas  produced  in 
Kentucky  and  West  Virginia  (1954 

figures)  .  37,308,000  7,170,000.00 

(1954  cost) 

Total  .  31 S, 607, 000  $93,301,920.00 

$93,301,920.00  -r-  318,607,000M— 29.2^/MCF 

Estimated  average  cost  to  United  Fuel  Gas  Company  for  purchases 
of  natural  gas  in  1955  from  all  sources. 
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[109]  Columbian  Fuel  Corporation 
380  Madison  Avenue 
New  York  17,  New  York 

October  13,  1955 

Mr.  Leon  M.  Fuquay,  Secretary, 

Federal  Power  Commission, 

441  G  Street,  N.  W., 

Washington  25,  D.  C. 

Dear  Sir :  ! 

Columbian  Fuel  Corporation,  ‘‘Columbian”,  supplement¬ 
ing  its  Supplement  dated  September  29,  1955,  to  Cdm- 
mission  Gas  Rate  Schedule  No.  10,  hereby  urges  that  the 
Commission  permit  the  said  Supplement  to  become  effec¬ 
tive  on  November  1,  1955,  the  date  agreed  upon,  but!  in 
the  event  the  Commission  finds  it  necessary  to  suspend  pie 
effective  date  of  the  Supplement,  that  the  suspension 
period  be  shortened  to  one  week,  for  the  following  reasons, 
to-wit :  ! 

i 

I 

1.  Any  suspension  period  will  work  a  severe  financial 
hardship  on  Columbian, — a  five-month  suspension  period 
would  involve  a  loss  of  additional  revenue  of  oper 
$84,000.00.  The  public  interest  will  be  sufficiently  served 
by  a  one-week  suspension  period,  and  a  corporate  under¬ 
taking  to  assure  refund  of  excess  charges,  if  any. 

2.  The  Supplement  sets  forth  a  rate  arrived  at  |by 
arm’s-length  negotiation  between  the  parties  under  the 
contract  provision,  providing  for  periodic  price  redeter¬ 
mination  based  on  the  fair  market  value  of  gas  in  ihe 
territory.  Columbian  has  and  does  protest  that  the  new 
rate  agreed  upon  is,  at  least,  3.2^  per  MCF  less  than  pie 
reasonable  market  value  of  gas  in  the  territory,  but!  it 
accepted  said  rate  only  because  the  deadline  for  filing  siich 
new  rate  with  the  Commission  was  imminent. 


I 
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3.  The  original  contract  herein  was  dated  in  1931.  A 
five-month  suspension  will  work  an  inequity,  unforeseen 
at  the  time  the  contract  was  originally  made.  The  parties 
are  deprived  of  the  new  rate  for  the  period  of  the  sus¬ 
pension,  although  the  old  rate  is  substantially  different 
than  the  reasonable  market  value  of  gas  in  the  territory. 

A  copy  of  this  letter  has  been  sent  to  United  Fuel  Gas 
Company,  the  only  other  party  to  this  proceeding.  A  copy 
of  the  letter  is  available  for  public  inspection  at  this  Com¬ 
pany’s  office,  the  address  of  which  is  given  above. 

Yours  very  truly, 

Columbian  Fuel  Corporation 

Rodney  A.  Cover 
Vice  President 


Order  of  the  Commission  suspending  proposed  changes 
in  rates  and  denying  petition  for  shortened  suspension 
period,  adopted  October  21,  1955,  issued  October  28,  1955 
is  printed  at  pages  11,  12  and  13,  supra. 
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[Cover  sheet  record  page  112  missing] 

[113]  UNITED  STATES  OF  AMERICA 

Federal  Power  Commission  , 

Docket  No.  G-9573 

I 

In  the  Matter 
of 

Columbian  Fuel  Corporation 

- - -  ! 

i 

Application  of  Columbian  Fuel  Corporation  for  Con¬ 
sideration  and  Vacation  or  Amendment  of  “  Order  j 
Suspending  Proposed  Changes  in  Rates’  ’ 

Issued  October  28,  1955. 

-  i 

Columbian  Fuel  Corporation  (hereinafter  referred  to  Ns 
“Applicant”),  requests,  pursuant  to  Section  19(a)  of  the 
Natural  Gas  Act,  15  U.  S.  C.  717r,  and  Section  1.34  of  t(ie 
Commission’s  Rules  of  Practice  and  Procedure,  that  the 
Commission  reconsider  its  order  of  October  28,  1955  sus¬ 
pending  and  deferring  for  five  months  until  April  1,  19$6 
the  use  of  the  rate  proposed  by  Applicant’s  letter  dat^d 
September  29,  1955  to  become  effective  November  1,  19(25, 
and  vacate  said  order  and  disclaim  jurisdiction  of  the  sale 
here  involved  or  in  the  alternative  vacate  said  order  so  Ns 
to  allow  the  rate  to  become  effective  as  proposed  or  in  tl|e 
alternative  amend  its  order  so  as  to  suspend  and  def^r 
Applicant’s  use  of  the  proposed  rate  for  one  month  until 
December  1, 1955,  or  for  such  further  period  as  will  enable 
a  speedy  and  expeditious  hearing,  and  until  such  further 
time  as  it  is  made  effective  in  the  manner  prescribed  by 
the  [114]  Natural  Gas  Act. 

Applicant,  on  September  30,  1955,  tendered  for  filing  its 
letter  dated  September  27,  1955,  which  was  designated  tjy 
the  Commission  as  “Supplement  No.  11  to  Applicant fs 
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F.P.C.  Gas  Rate  Schedule  No.  10  ”.  Said  filing  and  the 
filing  of  the  rate  schedules  and  application  for  a  certificate 
of  public  convenience  and  necessity  (Docket  No.  G-7009) 
were  expressly  made  under  protest  and  expressly  with 
reservation  of  the  right  to  contest  the  jurisdiction  of  the 
Commission  over  Applicant  and  over  said  contract  and 
supplements  thereto,  and  in  said  application  for  a  cer¬ 
tificate  of  public  convenience  and  necessity  an  express 
plea  was  made  for  the  entry  of  an  order  disclaiming 
jurisdiction  over  the  sale  herein  and  for  dismissal  of  the 
application.  Said  letter  was  filed  because  of  the  existing 
legal  uncertainties  to  clarify  the  right  of  the  Applicant 
to  receive  the  price  of  26£  per  MCF,  as  provided  for  by 
its  contract  with  United  Fuel  Gas  Company  (formerly 
Warfield  Natural  Gas  Company,  hereinafter  called 
“United”),  which  rate  is  to  become  effective  November  1, 
1955.  By  its  order  the  Commission  suspended  and  deferred 
the  use  of  such  rate  until  April  1,  1956,  and  until  such 
further  time  as  it  is  made  effective  in  the  manner  pre¬ 
scribed  by  the  Natural  Gas  Act. 

E115]  The  contract  here  involved  was  entered  into  on 
November  18,  1931  and  was  in  all  respects  an  arms  length 
transaction  between  independent  parties. 

Applicant  is  a  private  corporation,  not  a  public  utility, 
engaged  in  the  production  of  natural  gas  and  oil.  It  holds 
no  franchise.  It  exercises  no  power  of  eminent  domain, 
enjoys  no  monopoly,  transports  no  gas  across  any  state 
boundary  and  owns  or  operates  no  pipe  line  save  the 
field  gathering  lines  necessary  to  connect  its  wells  with  the 
pipe  lines  into  which  its  gas  production  is  delivered.  It  is 
a  subsidiary  of  Columbian  Carbon  Company,  a  corpora¬ 
tion  principally  engaged  in  the  manufacture  of  carbon 
black.  United,  the  purchaser,  is  engaged  in  the  distribu¬ 
tion  of  natural  gas  and  has  no  connection  whatsoever  with 
Applicant  except  gas  purchase  agreements. 
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The  contract  provides  for  the  exclusive  sale  to  United 
of  all  natural  gas  produced  by  Applicant  from  some  83,000 
acres  in  what  is  known  as  the  Eastern  Kentucky  Gas  Field. 
The  contract  prescribed  the  price  until  November  1,  1940 
and  provides  that  thereafter  the  price  was  to  be  deter¬ 
mined  for  each  five  year  period  by  agreement  of  the 
parties,  and  failing  such  agreement,  by  arbitration.  In  tlje 
autumn  of  1934,  United  applied  to  Applicant  for  relief, 
both  as  to  quantity  and  price,  and  Applicant  granted 
United  [116]  a  concession  and  as  to  the  price,  granted! a 
substantial  decrease  effective  until  November  1,  1935  and 
a  slightly  lesser  decrease  effective  until  November  1, 19^9. 

Pursuant  to  the  then  existing  Rules  and  Regulations 
of  the  Commission,  Applicant  filed  the  said  contract  and 
supplement  thereto  with  the  Commission  and  by  ordjer 
dated  October  31,  1939  the  Commission,  in  Docket  No. 
G-143,  suspended  the  operation  of  the  price  which  v^as 
to  have  been  effective  November  1,  1939  as  provided  in 
the  said  supplement  to  the  contract.  Pursuant  to  Opinion 
No.  48,  dated  June  29,  1940,  and  by  “  Order  Dismissing 
Proceedings  for  Want  of  Jurisdiction”,  dated  June  ^9, 
1940,  the  said  order  of  suspension  was  vacated  and  the 
case  dismissed. 

Pursuant  to  the  contract  provisions  requiring  agree¬ 
ment  or  failing  such  agreement  arbitration  as  to  the 
contract  price  on  the  basis  of  the  reasonable  market  value 
of  gas  in  the  territory  wherein  the  lands  and  leases  are 
located,  Applicant  and  United  resorted  to  arbitration;  to 
determine  the  price  commencing  November  1,  1945.  Said 
arbitration  proceedings  and  subsequent  court  proceedings 
lasted  for  some  two  years.  Since  the  results  were  retro¬ 
active  no  loss  of  revenue  was  suffered  because  of  the 
delay.  Agreement  was  reached  as  to  the  period  beginning 
November  1,  1950.  Applicant  reluctantly  and  under  pro¬ 
test  agreed  with  United  that  the  price  [117]  for  the  nve 
year  period  commencing  November  1,  1955  should  be  26^ 
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per  MCF.  Applicant  made  such  agreement  because  of  the 
uncertainties  of  law  regarding  its  rights  before  the 
Federal  Power  Commission  and  the  probable  delay  in 
the  application  of  new  rates  if  Applicant  were  to  resort 
to  arbitration  since  present  Commission  regulations  pro¬ 
hibit  the  retroactive  application  of  such  rates.  In  the 
extensive  negotiations  with  United  Applicant  presented 
conclusive  evidence  that  the  reasonable  market  value  of 
like  gas  in  the  territory  would  have  been  not  less  than 
29.2^  per  MCF. 

Applicant  moves  for  relief  herein  on  the  following 
grounds : 

1.  New  evidence  presented  herewith  as  to  the 
fair  value  of  gas  in  the  field  shows  that  the  price 
herein  is  below  the  fair  field  price ; 

2.  The  Commission  is  without  power  to  suspend 
a  price  ex  parte,  which  price  was  established  pur¬ 
suant  to  the  terms  of  a  contract  executed  prior  to 
the  enactment  of  the  Natural  Gas  Act; 

3.  The  Commission  erred  in  suspending  the  said 
price  ex  parte  without 

a)  acting  upon  Applicant’s  motion  for  dis¬ 
claimer  of  jurisdiction,  or 

C118]  b)  reversing  its  finding  of  lack  of  juris¬ 
diction  over  this  contract  and  sale  made  in 
Docket  No.  G-143; 

4.  In  any  event  consideration  should  be  given 
to  the  damage  caused  to  a  seller  of  gas  burdened 
in  this  instance  by  the  effect  of  present  regulations 
on  the  provisions  of  a  long  term  contract  executed 
prior  to  and  without  knowledge  of  the  Natural  Gas 
Act  and  subsequent  interpretations  thereof. 

1. 

As  a  supplement  to  its  letter  dated  September  29,  1955, 
Applicant  presented  a  comparison  of  one  sale  of  gas  pro¬ 
duced  in  Kentucky  (Clinchfield  Coal  Corporation-Kentucky 
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West  Virginia  Gas  Company)  and  a  number  of  examples 
of  gas  produced  in  the  southwest  and  purchased  by  Unitjed 
from  other  pipe  lines  in  the  immediate  vicinity  of  or  pn 
the  lands  and  leases  involved.  Applicant  believes  that 
the  Commission  rejected  in  toto  the  data  presented  |as 
to  purchases  in  the  area  of  southwestern  gas  and  gave 
little  weight  to  the  single  illustration  of  the  purchase  jof 
Kentucky  gas  since  the  said  purchase  was  filed  as  an  ititial 
rate  with  the  Commission  and  therefore  may  or  may  not 
have  been  approved  by  the  Commission.  ! 

E119]  It  is  a  well  known  fact  that  the  price  of  gas,  pair- 
ticularlv  in  the  area  here  involved,  has  risen  over  the  laist 
20  years.  The  gas  sold  under  old  contracts  may  in  sonjie 
cases  be  priced  at  less  than  the  26#  here  involved.  The 
present  fair  field  price,  however,  is  established  by  receiit 
contracts,  all  arms  length  transactions.  Columbian  Carbon 
Company  owns  lands  and  leases  in  West  Virginia  imme¬ 
diately  continguous  to  the  properties  of  Applicant  hei*e 
involved  and  separated  only  by  the  Kentucky-West  Vir¬ 
ginia  state  line.  On  February  23,  1946,  United  Carbpn 
Company,  Tnc.  (Maryland)  entered  into  a  contract  wit[h 
Hope  Natural  Gas  Company  for  the  sale  of  gas  iin 
Wyoming  County,  West  Virginia  at  a  price  which  is  pres¬ 
ently  .2674  per  MCF  and  an  increase  is  pending  of  .0101 
per  MCF.  On  April  24,  1952,  Columbian  Carbon  Company 
entered  into  a  contract  with  Carbide  &  Carbon  Chemicals 
Company,  a  division  of  Union  Carbide  &  Carbon  Corpora¬ 
tion,  providing  for  the  sale  of  large  volumes  of  gas  froip 
the  said  West  Virginia  property,  at  a  price  which  today  ijs 
26#  and  which  becomes  27#  on  August  1,  1958.  On  March 
1,  1954,  Columbian  Carbon  Company  entered  into  a  con¬ 
tract  with  Hope  Natural  Gas  Company  for  the  sale  of  gafe 
from  its  aforementioned  properties,  over  and  above  thafc 
required  to  be  taken  by  Carbide,  at  a  price  which  is  pres^ 
entlv  25#  per  MCF  and  which  becomes  26#  about  Januar^ 
1,  1957,  and  27#  about  2  years  [120]  thereafter.  This  com 
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tract  has  been  accepted  as  Columbian  Carbon  Company 
F.P.C.  Gas  Rate  Schedule  No.  1  (Docket  No.  G-3872).  The 
gas  covered  by  the  aforesaid  contracts  is  inferior  in  B.T.U. 
to  the  Kentucky  gas  here  involved.  Further,  the  prices 
now  being  paid  under  all  three  of  the  aforesaid  contracts 
do  not  include  the  cost  of  compression  since  the  gas  is 
compressed  by  the  purchaser.  The  cost  of  compressing 
the  gas,  as  in  the  case  here  involved,  amounts  to  4^ 
or  5^  per  MCF.  Therefore,  in  order  to  fairly  compare  the 
prices  now  being  paid  under  the  aforesaid  three  contracts 
this  additional  cost  of  compression  should  be  added  to  the 
prices  shown  above.  It  is  clear  that  the  fair  field  price 
is  in  excess  of  the  price  here  involved.  Applicant  reluc¬ 
tantly  agreed  to  said  price  to  avoid  the  delays  which 
would  have  been  caused  bv  arbitration. 

2. 

Applicant  further  asserts  that  the  new  price  made 
pursuant  to  the  provisions  of  a  contract  executed  some 
years  before  the  enactment  of  the  Natural  Gas  Act  does 
not  constitute  a  * *  change  in  rate”  and  the  filing  of  the  said 
contract  and  the  supplements  thereto  constitute  an  initial 
filing  and  the  Commission  is  without  power  to  ex-parte 
suspend  price  effective  November  1,  1955  under  Section  4 
of  the  Act  and  [121]  has  power  only  to  initiate  an  inquiry 
under  Section  5(a)  of  the  Act 

3. 

Applicant  believes  that  the  Commission  overlooked  the 
fact  that  in  Docket  No.  G-143  the  Commission  has  pre¬ 
viously  disclaimed  jurisdiction  over  this  contract  and  sale 
and  that  the  facts  established  by  voluminous  testimony  in 
that  case  and  argued  at  length  are  so  at  variance  with 
those  established  in  the  recent  “Phillips  Petroleum  Case”, 
347  IT.  S.  672,  as  to  render  that  case  without  effect  here. 
The  attention  of  the  Commission  is  further  invited  to  the 
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fact  that  it  has  not  specifically  reversed  its  order  of  June 
29,  1940  in  Docket  No.  G-143,  nor  has  it  specifically  ruled 
on  Applicant’s  request  for  a  disclaimer  of  jurisdiction  in 
its  application  herein.  The  file  in  Docket  No.  G-143  is 
incorporated  herein  by  reference  to  the  Commission’s  files. 

i 

l 

I 

4. 

j 

A  prolonged  suspension  period  works  an  unusual  hard¬ 
ship  on  Applicant  in  this  instance  where  Applicant  is  pre¬ 
cluded  from  filing  for  a  new  price  by  the  terms  of  its 
contract  except  at  five  year  periods  as  provided  in  the 
[122]  contract  and  may  be  prevented  by  Federal  Power 
Commission  regulations  from  receiving  such  increase  retro¬ 
actively,  despite  the  fact  that  the  contract  provides  that 
such  increases  shall  be  retroactive  where  the  price!  is 
undetermined  at  the  beginning  of  each  five  year  period. 

Communications  Regarding  Application 

All  correspondence  or  communications  in  regard  to  tjhis 
application  should  be  addressed  to: 

Rodney  A.  Cover,  Vice  President 
Columbian  Fuel  Corporation 
380  Madison  Avenue 
New  York  17,  New  York 

Copies  should  also  be  sent  to: 

Clark,  Carr  &  Ellis  I 

120  Broadway 
New  York  5,  New  York 
and 

Harry  J.  Gerrity,  Esq. 

Suite  1001  Hill  Building  j 

17th  and  Eye  Streets 
Washington,  D.  C. 

i 

I 

| 
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[123]  For  the  Reasons  Stated,  it  is  Respectfully  Sub¬ 
mitted  THAT  THE  COMMISSION  SHOULD  RECONSIDER  AND 

Vacate  Said  Order  and  Disclaim  Jurisdiction  of  the  Sale 
Here  Involved  or  in  the  Alternative  Vacate  Said  Order 
So  as  to  Allow  the  Rate  to  Become  Effective  as  Pro¬ 
posed  or  in  the  Alternative  Amend  Its  Order  so  as  to 
Suspend  and  Defer  Applicants  Use  of  the  Proposed 
Rate  for  One  Month  Until  December  1,  1955,  and  Until 
Such  Further  Time  as  it  is  Made  Effective  in  the 
Manner  Prescribed  by  the  Natural  Gas  Act. 

Dated  this  31st  day  of  October,  1955. 

Respectfully  submitted, 

Columbian  Fuel  Corporation 

By  /s/  Rodney  A.  Cover 

Vice  President 
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[124]  State  of  New  York  ) 

v  gg  • 

County  of  New  York  $ 

Rodney  A.  Cover,  being  first  duly  sworn  deposes  dnd 
says  that  he  is  a  Vice  President  of  Columbian  Fuel 
Corporation;  that  as  such  he  is  familiar  with  the  opera¬ 
tions  of  Columbian  Fuel  Corporation;  that  he  has  read 
the  foregoing  application  and  that  the  matters  and  fabts 
set  forth  therein  are  true  and  correct  to  the  best  of  Iris 
knowledge,  information  and  belief. 

/s/  Rodney  A.  Cover 

_ l 

i 

Subscribed  and  sworn  to  before  me,  a  Notary  Public, 
this  31st  day  of  October,  1955. 

/s/  Margaret  Ann  Moerlins  ] 

- L 

Notary  Public 

Margaret  Ann  Moerlins 

Notary  Public,  State  of  New  York 
No.  41-7980250  j 

Qualified  in  Queens  County 
Cert,  filed  in  New  York  County; 

Commission  Expires  March  30th,  1956 
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[125]  Certificate  of  Service 

I  hereby  certify  that  I  have  this  day  served  the  fore¬ 
going  document  upon  all  parties  of  record  in  this  pro¬ 
ceeding  by  mailing  a  copy  thereof,  properly  addressed,  to : 

United  Fuel  Gas  Company 
P.  0.  Box  1273 
Charleston  25,  West  Virginia 

Dated  at  New  York,  New  York 
this  31st  day  of  October,  1955. 

/s/  Frederic  A.  Collins 


Attorney  for 

Columbian  Fuel  Corporation 

•  *  • 

Order  of  the  Commission  denying  application  for  recon¬ 
sideration  and  vacation  or  amendment,  adopted  November 
23,  1955,  issued  November  29,  1955,  is  printed  at  pages 
14  and  15,  supra. 


UNITED  STATES  COURT  OF  APPEALS 


Fob  the  District  of  Columbia  Circuit 


No.  13,129 


i 

April  Term,  195? 


Columbian  Fuel  Corporation,  l 

Petitioner,  I 


Federal  Power  Commission, 

Respondent. 


For  the 

District  of  Columbia  [ 
Circuit 

Filed  Apr.  9, 1956  j 
Joseph  W.  Stewart  ] 
Cleric 


Before:  Fahy,  Circuit  Judge. 

Prehearing  Order 

Counsel  for  the  parties  in  the  above-entitled  case  having 
appeared  before  Circuit  Judge  Fahy  for  prehearing  conj- 
ference  pursuant  to  Rule  38  (k),  of  the  General  Rules  of 
this  Court,  and  counsel  having  submitted  their  stipulation 
dated  April  5,  1956,  and  the  stipulation  having  been  con¬ 
sidered,  the  stipulation  of  the  parties  is  hereby  approved^ 
and  it  is 

Ordered  that  the  parties  proceed  according  to  th$ 
stipulation  and  that  this  order  and  the  stipulation  dated 
April  5,  1956,  be  printed  in  the  joint  appendix,  and, 

Upon  consideration  of  petitioner’s  motion  to  dispense 
with  the  printing  of  that  portion  of  the  record  which  conj 
sists  of  the  transcript  of  proceedings  before  the  Federal 
Power  Commission  in  the  matter  of  Columbian  Fuel  Corj 
poration,  Docket  G-143,  and  it  appearing  that  counsel  for 
respondent  has  no  objection  thereto,  it  is 

Further  Ordered  that  the  aforesaid  petitioner’s  motion 
be,  and  the  same  is  hereby,  granted. 

j 

Dated:  April  9  1956 


i 
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UNITED  STATES  COURT  OF  APPEALS 
For  the  District  of  Columbia  Circuit 


Columbian  Fuel  Corporation,  i 

Petitioner ,  I 

v.  >  No.  13,129 

Federal  Power  Commission,  V 

Respondent.  I 

Pre-Hearing  Stipulation 

It  is  hereby  stipulated  by  the  parties  in  the  above- 
entitled  case  that: 

1.  The  issue  is  whether  or  not  the  suspension  order 
issued  by  the  Commission,  dated  October  28,  1955,  is  a 
valid  exercise  of  the  Commission’s  authority  and  whether 
such  order  is  reviewable  by  this  court.  Counsel  for  the 
respondent  had  indicated  in  conference  that  he,  prior  to 
the  preparation  of  briefs,  did  not  wish  to  be  bound  by  a 
crystallized  statement  in  writing  as  to  the  issue  involved 
in  this  proceeding.  He  has,  however,  agreed  to  the  gen¬ 
eral  statement  of  the  issue  presented  above. 

2.  Conditioned  on  the  filing  of  the  transcript  of  record 
in  Docket  No.  G-143,  In  the  Matter  of  Columbian  Fuel 
Corporation ,  with  the  court  on  or  before  April  6,  1956, 
Petitioner  will  serve  its  designation  on  April  23,  1956. 
Petitioner’s  printed  brief  shall  be  filed  and  served  on  or 
before  June  4,  1956,  and  Respondent’s  printed  brief  shall 


be  filed  and  served  on  or  before  September  11,  195(>. 
Petitioner’s  printed  reply  brief  shall  be  filed  and  served 
on  or  before  September  26,  1956,  and  the  Joint  Appendix 
shall  be  filed  on  or  before  October  3,  1956. 


/s/  Harry  J.  Gerrity 
Harry  J.  Gerrity 
Counsel  for  Petitioner ! 
Columbian  Fuel  Corporation 

i 

/s/  Louis  C.  Kaplan 
Louis  C.  Kaplan 
Counsel  for  Respondent  j 
Federal  Power  Commission 


April  5,  1956. 
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v. 

FEDERAL  POWER  COMMISSION, 

Respondent . 


PETITION  FOR  REVIEW  OF  ORDER  OF  THE 
FEDERAL  POWER  COMMISSION 


Harry  J.  Gerrity, 

Attorney  for  Petitioner , 

Office  and  P.  0.  Address, 

Suite  1001  Hill  Building, 

17th  and  Eye  Streets, 
Washington  6,  D.  C. 


Of  Counsel: 

Frederick  H.  Stokes, 
Frederic  A.  Collins, 
Donald  L.  Wallace, 

Clark,  Carr  &  Ellis, 
120  Broadway, 

New  York  5,  New  York. 


Appeal  Pointing  Co.  Inc..  130  Cedar  Si.,  New  Yoke,  WOrth  4*3033 


Statement  of  Questions  Presented 


The  parties  have  stipulated  that  the  questions  presented 
are:  (1),  whether  or  not  the  suspension  order  issued  by 
the  Commission,  dated  October  28,  1955,  is  a  valid  exer¬ 
cise  of  the  Commission’s  authority  and,  (2),  whether  such 
order  is  reviewable  by  this  Court. 
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A.  The  Commission  erred  in  finding  ex  parte 

that  it  had  jurisdiction  over  petitioner 
without  taking  evidence  and  without 
reversing  its  earlier  findings  of  lack  of 
jurisdiction  over  the  Warfield  Contract.  8 

B.  The  Commission’s  action  suspending  the 

price  established  pursuant  to  the  War- 
field  Contract  ex  parte  without  taking 
evidence  and  without  acting  upon  the 
petitioner’s  request  for  disclaimer  of 
jurisdiction  was  unreasonable,  capri¬ 
cious  and  arbitrary  .  11 
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Order  No.  174-A 
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Jurisdictional  Statement 


Petitioner,  Columbian  Fuel  Corporation,  commenced  the 
proceeding  below  on  November  30,  1954  by  filing  an  appli¬ 
cation  in  the  alternative  for  a  disclaimer  of  jurisdiction 
or  for  a  certificate  of  public  convenience  and  necessity  ^nd 
by  filing  Supplement  No.  11  (F.P.C.  Nos.  11  &  12)  to  jits 
Pate  Schedule  No.  9  (F.P.C.  No.  10),  on  September  30, 
1955  (Joint  App.  123-136;  138). 

On  October  28,  1955,  the  Federal  Power  Commission, 
without  hearing,  issued  its  order  reciting  that  the  rate 
schedule  was  for  a  sale  subject  to  the  jurisdiction  of  skid 
Commission  and  suspending  the  use  of  the  new  agreed 
upon  rate  until  April  1,  1956  (Joint  App.  11). 

Pursuant  to  Section  19(a)  of  the  Natural  Gas  Act,  Jijme 
21,  1938,  Ch.  556,  Sec.  19;  52  Stat.  821,  U.S.C.  Title  |15, 
Sec.  717(r),  petitioner  filed  with  the  Commission  on  No¬ 
vember  3,  1955  its  application  for  rehearing  setting  forth 
its  objections  to  the  said  suspension  order  (Joint  A^p. 
137).  | 

On  November  29,  1955  the  Commission  issued  its  order 
denying  petitioner’s  Application  for  Reconsideration  and 
Vacation  or  Amendment  (Joint  App.  14).  Thereafter, 
pursuant  to  the  provisions  of  Section  19(b)  of  the  Natural 
Gas  Act,  supra,  petitioner,  being  aggrieved,  on  January 
20,  1956  and  within  sixty  days  of  the  denial  of  its  Appli¬ 
cation  for  Reconsideration  and  Vacation  or  Amendment, 
filed  with  the  Court  its  petition  to  review  and  set  a^ide 
the  suspension  order  of  the  Commission.  Thereby  peti¬ 
tioner  complied  with  the  provisions  of  Section  19  of  the 
Natural  Gas  Act,  supra .  Service  of  a  copy  of  petitioner’s 
petition  to  review  was  made  on  a  member  of  the  Com¬ 
mission  on  Januarv  20,  1956.  Jurisdiction  of  this  Court 
to  grant  review  rests  on  the  Natural  Gas  Act  of  June  j  21, 
1938,  Ch.  556,  Section  19;  52  Stat.  821,  et  seq.;  U.S.C. 
Title  15,  Section  717 (r). 
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Statement  of  Case 

On  November  18,  1931,  petitioner  contracted  to  sell 
natural  gas  to  Warfield  Natural  Gas  Company  (the  “War- 
field  Contract”),  the  predecessor  in  title  to  United  Fuel 
Gas  Company  (Joint  App.  54).  On  October  17,  1938,  peti¬ 
tioner  filed  the  Warfield  Contract,  and  supplements  there¬ 
to,  with  the  Federal  Power  Commission  (the  “Commis¬ 
sion”)  (Joint  App.  22).  The  filing  was  assigned  Docket 
No.  G-143. 

The  printing  of  the  record  in  Docket  No.  G-143  having 
been  dispensed  with  by  order  of  this  Court  dated  April 
9,  1956,  petitioner  for  the  convenience  of  the  Court  has 
printed  the  opinion  of  the  Commission  and  its  order 
which  completely  summarize  the  filings  and  evidence 
adduced  (Joint  App.  19-51).  The  copy  of  the  contract 
filed  (Tr.  74S-S0S)  is  identical  with  that  printed  in  the 
Joint  App.  54-87. 

On  September  20,  1939  petitioner  filed  a  statement  that 
an  increased  rate  for  the  sale  of  gas  would  become  effective 
on  November  1,  1939  (Joint  App.  22).  On  October  31, 
1939,  the  Commission  issued  an  order  suspending  the 
increased  rate.  The  order  contained  no  finding  or  recital 
as  to  jurisdiction  and  by  its  express  terms  did  not  apply 
to  sales  for  resale  for  ultimate  industrial  consumption 
(Joint  App.  16).  After  an  extensive  hearing,  the  Com¬ 
mission,  on  June  29,  1940,  vacated  its  order  of  October  31, 
1939  suspending  the  proposed  increased  rate  under  the 
Warfield  Contract  and  dismissed  the  proceedings  (Joint 
App.  34-35).  The  opinion  of  the  Commission  concluded: 

“*  *  #  We  conclude,  therefore,  that  it  was  not  the 
intention  of  Congress  to  subject  to  regulation  under 
the  Natural  Gas  Act  all  persons  whose  only  sales 
of  natural  gas  in  interstate  commerce,  as  in  this 
case,  are  made  as  an  incident  to  and  immediately 
upon  completion  of  such  person’s  production  and 


3 


gathering  of  said  natural  gas  and  who  are  npt 
otherwise  subject  to  the  jurisdiction  of  this 
Commission. 

Further  experience  with  the  administration  <j>f 
the  Natural  Gas  Act  may  reveal  that  the  initial 
sales  of  large  quantities  of  natural  gas  which 
eventually  flows  in  interstate  commerce  are  by 
producing  or  gathering  companies  which,  through 
affiliation,  field  agreement  or  dominant  position  in 
a  field,  are  able  to  maintain  an  unreasonable  pri^e 
despite  the  appearance  of  competition.  Under  such 
circumstances  the  Commission  will  decide  whether 
it  can  assume  jurisdiction  over  arbitrary  fie|d 
prices  under  the  present  Act  or  should  report  the 
facts  to  Congress  with  recommendations  for  such 
broadening  of  the  Act  and  provision  of  additional 
machinery  as  may  appear  necessary  to  close  this 
gap  in  effective  regulation  of  the  natural  gas 
industry.  *  *  *”  (Joint  App.  32.) 

On  August  6,  1954,  the  Commission  issued  Order  n|o. 
174-A  which  defined  an  4 independent  producer”  as  a 
person  who  is  engaged  4 4  in  the  production  or  gathering 
of  natural  gas  and  who  transports  natural  gas  in  inter¬ 
state  commerce  or  sells  natural  gas  in  interstate  com¬ 
merce  for  resale,  but  who  is  not  primarily  engaged  in  the 
operation  of  an  interstate  pipe  line”.  The  Order  required 
such  4 4 independent  producers”  to  file  applications  fj>r 
certificates  of  public  convenience  and  necessity  and  to  f^le 
rate  schedules  (App.  B.  7a).  Pursuant  to  the  Order,  peti¬ 
tioner  filed  an  application  with  respect  to  the  Warfield 
Contract  on  November  30,  1954.  The  application  denied 
that  the  contract  was  subject  to  the  Commission's  juris¬ 
diction  (Joint  App.  51).  The  Warfield  Contract  whs 
designated  by  the  Federal  Powder  Commission  as  peti¬ 
tioner’s  Rate  Schedule  No.  10.  Docket  No.  G-7009  w^s 
assigned  to  the  application  for  a  certificate. 


i 
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On  September  30,  1955,  petitioner  filed  with  the  Com¬ 
mission  a  supplement  to  the  Warfield  Contract  reflecting 
a  new  price  of  26£  per  M.c.f.  agreed  upon  pursuant  to  the 
Contract  (Joint  App.  58)  after  extensive  negotiations 
(Joint  App.  126).  Petitioner  reserved  its  right  to  except 
to  and  object  to  the  procedure  and  jurisdiction  of  said 
commission  (Joint  App.  128).  This  filing  was  assigned 
Docket  No.  G-9573. 

On  October  28,  1955,  the  Commission,  without  hearing, 
issued  its  order  reciting  that  the  rate  schedule  was  for 
a  sale  subject  to  the  jurisdiction  of  said  Commission, 
ordering  a  public  hearing  concerning  the  lawfulness  of 
said  proposed  changes  and  suspending  the  use  of  the  new 
agreed  upon  rate  until  April  1,  1956  and  denying  peti¬ 
tioner's  application  for  a  shortened  suspension  period 
(Joint  App.  11).  On  November  3,  1955,  petitioner  filed 
with  the  Commission  an  application  for  rehearing  (Joint 
App.  137).  On  November  29,  1955,  the  Commission  issued 
an  Order  Denying  Application  for  Reconsideration  and 
Vacation  or  Amendment  (Joint  App.  14). 

The  instant  proceeding  for  review  of  the  suspension 
order  was  commenced  by  the  serving  and  filing  of  the 
petition  for  review  on  January  20,  1956. 

On  February  7,  1956,  petitioner  moved  this  Court  to 
require  the  Federal  Power  Commission  to  file  herein 
transcripts  of  records  In  the  Matter  of  Columbian  Fuel 
Corporation ,  Docket  No.  G-143,  and  In  the  Matter  of 
Columbian  Fuel  Corporation,  Docket  No.  G-7009.  This 
motion  was  granted  with  respect  to  Docket  No.  G-143 
and  denied  without  prejudice  to  renewal  thereof  in  Docket 
No.  G-7009. 

Petitioner  hereby  renews  its  motion  with  respect  to 
Docket  No.  G-7009  and  shows  the  facts  which  would  be 
disclosed  if  petitioner's  motion  is  granted: 

On  November  30,  1954,  simultaneously  with  the 
filing  of  its  rate  schedule  herein,  petitioner  filed 
an  application  in  the  alternative  for  a  certificate 


5 


of  public  convenience  and  necessity  or  for  disclaimer 
by  the  Commission  of  jurisdiction.  Said  application 
was  assigned  Docket  No.  G-7009.  No  docket  number 
was  assigned  to  the  rate  schedule  until  the  issuance 
of  the  suspension  order  of  October  28,  1955  when 
it  was  assigned  Docket  No.  G-9573.  That  applica¬ 
tion  stated: 

“*  *  *  Applicant  reserves  the  right  to  pursue 
any  and  all  remedies  which  it  may  have  relating 
to  the  asserted  jurisdiction  by  the  Federal  Power 
Commission  over  this  sale,  and  this  application 
is  filed  without  prejudice  to  such  rights,  and  is 
filed  subject  to  any  pending  petition  for  rehearing 
or  application  for  declaratory  order  (if  such 
application  applies  to  the  type  of  sale  here  in¬ 
volved)  filed  on  Order  No.  174-A  by  Applicant. 

By  this  application  Applicant  does  not  admit 
that  it  is  a  natural  gas  company  or  that  the 
sale  of  gas  for  which  a  certificate  is  here  sought 
is  subject  to  the  jurisdiction  of  the  Commission; 
on  the  contrary,  Applicant  contends  that  it  is;  not 
a  natural  gas  company  and  that  the  sale  herein 
described  is  not  subject  to  the  jurisdiction  of 
the  Commission,  but  Applicant  makes  this  j  ap¬ 
plication  solely  for  the  purpose  of  complying  with 
said  Order  No.  174-A  and  thereby  avoiding  any 
penalty  which  might  be  incurred  by  a  failure  to 
comply  with  the  provisions  of  said  Order  jNo. 
174-A  or  the  Natural  Gas  Act.  Accordingly,  jthis 
application  is  filed  under  protest  and  without!  the 
waiving  by  Applicant  of  any  rights  under  Section 
1(b)  of  the  Natural  Gas  Act  or  otherwise. 

Applicant’s  description  or  showing  of  iany 
facilities  in  this  application  or  in  any  exhibit  is 
intended  only  for  the  information  of  the  Commis¬ 
sion,  and  not  for  the  purpose  of  requesting  a  Cer¬ 
tificate  of  public  convenience  and  necessity  |  for 
the  construction  or  operation  of  such  facilities. 

*  *  *  *  # 

Wherefore,  Applicant  prays  that  the  Commis¬ 
sion  issue  a  certificate  of  public  convenience 
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necessity  authorizing  Applicant  to  continue  mak¬ 
ing  the  sale  of  natural  gas  under  the  circum¬ 
stances  herein  described.  In  the  alternative 
Applicant  prays  that  the  Commission  enter  an 
order  disclaiming  jurisdiction  of  such  sale  and 
dismissing  this  application.  *  *  * 

****>> 

Docket  No.  G-7009  was  consolidated  with  thirteen 
other  dockets  and  set  for  hearing  on  December  27, 
1955.  The  other  dockets  being  uncontested,  peti¬ 
tioner  moved  that  Docket  No.  G-7009  be  severed 
and  set  down  for  hearing  on  the  grounds  that  evi¬ 
dence  was  to  be  introduced  in  that  Docket  as  to 
whether  or  not  the  Commission  had  jurisdiction 
over  the  subject  matter.  Without  acting  on  the 
motion  and  without  evidence,  the  Commission  on 
January  11,  1956  issued  a  certificate  of  public  con¬ 
venience  and  necessity.  Thereafter,  on  January  23, 
1956  the  Commission  rescinded  its  order  of  Janu¬ 
ary  11, 1956,  granted  the  motion  of  counsel  to  sever, 
and  provided  that  Docket  No.  G-7009  be  set  down 
for  hearing  at  some  future  date.  It  has  not  been 
set  down  for  hearing. 

The  motion  to  bring  up  the  transcript  should  be  granted. 

The  incongruous  situation  presented  by  the  foregoing 
statement  of  case,  which  would  be  even  more  fully  shown 
by  the  introduction  of  the  record  in  Docket  No.  G-7009,  is 
that  the  Commission  has  suspended  a  rate  on  a  contract 
with  respect  to  which  it  has  not  yet  finally  either  granted 
or  denied  a  certificate  of  public  convenience  and  necessity. 
Furthermore,  the  suspension  was  made  without  reversal  of 
its  previous  order  disclaiming  jurisdiction  and  without 
affording  petitioner  the  sought  after  chance  to  show  that 
that  order  should  have  been  reaffirmed.  If  petitioner  had 
been  given  the  hearing  which  it  has  repeatedly  sought,  it 
would  have  introduced  evidence  tending  to  show  that  facts 
peculiar  to  the  Warfield  Contract  and  to  Appalachian  gas 


in  general  would  justify  the  Commission  in  not  assenting 
jurisdiction  even  though  such  jurisdiction  might  lie  within 
its  statutory  power.  That  evidence  is  voluminous  jand 
it  would  be  improper  to  detail  it  here.  The  important 
fact  is  that  the  petitioner  was  deprived  of  the  chancy  to 
state  its  case. 


Petitioner’s  Statement  of  Points 

i 

1.  The  Commission  erred  in  suspending  the  price  estab¬ 
lished  pursuant  to  the  Warfield  Contract  ex  parte  with¬ 
out  taking  evidence  in  support  of  its  conclusion  ihat 
it  had  jurisdiction  over  petitioner  and  without  giying 
consideration  to  its  previous  disclaimer  of  jurisdiction 
in  Docket  No.  G-143. 

2.  The  Commission  erred  in  finding  ex  parte  in  its  oi:der 
that  it  had  jurisdiction  over  petitioner  without  acting 
upon  petitioner’s  request  for  disclaimer  of  jurisdiction. 

3.  The  Commission’s  failure  to  take  evidence  or  to  act 
on  petitioner’s  requests  for  a  hearing  constitutes  arbi¬ 
trary,  capricious,  unreasonable  action  and  is  an  abuse 
of  administrative  discretion. 

4.  The  Commission  erred  in  suspending  a  price  ex  p^rte 
which  price  was  established  pursuant  to  the  term£  of 
the  Warfield  Contract,  a  pre-Natural  Gas  Act  contract. 

5.  The  suspension  order  is  an  unequivocable  assertion  of 
power  over  an  aggrieved  petitioner  whose  failure  to 
comply  therewith  would  subject  it  to  penalty  and  the 
suspension  order  is,  therefore,  reviewable. 


Summary  of  Argument 

Petitioner  has  complied  with  the  regulations  and  orders 
of  the  Commission  by  making  required  filings  of  its  con¬ 
tract  and  the  supplements  thereto  which  establish  a  pew 
price  under  the  contract  and  in  each  of  these  filings 
petitioner  has  requested  that  the  Commission  disclaim 
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jurisdiction  over  the  contract  or  hold  a  hearing  to  deter¬ 
mine  whether  or  not  it  has  jurisdiction.  The  Commission, 
however,  has  issued  a  suspension  order  with  respect  to 
a  supplement  to  the  contract  and  in  that  suspension  order 
concluded  ex  parte  that  petitioner  was  subject  to  its 
jurisdiction. 

The  Commission’s  suspension  order  is  invalid  because 
there  is  no  evidence  to  support  its  ex  parte  determination 
of  jurisdiction  over  petitioner  and  because  it  did  not  give 
consideration  to  its  prior  determination,  after  hearing, 
disclaiming  jurisdiction  over  the  same  subject  matter. 
The  Commission’s  improper  actions  and  its  failure  to  act 
on  petitioner’s  repeated  requests  for  a  hearing  on  the 
jurisdiction  question  constitutes  unreasonable,  arbitrary 
and  capricious  conduct  which  presently  has  caused  sub¬ 
stantial  direct  injury  to  petitioner  entitling  it  to  a  review 
of  the  suspension  order  now. 

ARGUMENT 

I.  The  suspension  order  is  invalid. 

A.  The  Commission  erred  in  finding  ex  parte  that  it 
had  jurisdiction  over  petitioner  without  taking 
evidence  and  without  reversing  its  earlier  findings 
of  lack  of  jurisdiction  over  the  Warfield  Contract. 

In  its  suspension  order,  the  Commission  recites  that  the 
order  relates  to  “sales  subject  to  the  jurisdiction  of  the 
Commission”  (Joint  App.  11).  Despite  petitioner’s  re¬ 
quests,  the  Commission  did  not  consider  petitioner’s  claim 
that  the  Warfield  Contract  was  not  subject  to  Commission 
jurisdiction  nor  did  it  consider  its  own  disclaimer  of  such 
jurisdiction  in  its  own  Docket  No.  G-143.  There  is  no 
support  anywhere  in  the  record  for  the  Commission’s 
conclusion  that  it  had  jurisdiction  over  the  sale  here 
involved.  A  finding  of  a  commission  which  is  not  based 
on  substantial  evidence  is  void.  State  Corporation  Com¬ 
mission  of  Kansas  v.  F.P.C.,  206  F.  2nd  690.  In  Colo- 


rado-W yarning  Gas  Co.  v.  F.P.C.,  324  TJ.  S.  626,  |the 
Court,  in  striking  down  findings  of  the  Federal  Power 
Commission,  stated  the  need  for  clarity  and  completeness 
in  the  basic  or  essential  findings  on  which  administrative 
orders  rest  and,  at  page  634  stated  “ Their  absence  can 
onlv  clog  the  administrative  function  and  add  to  |the 
delays  in  rate-making/’  Any  conclusion  of  the  Com¬ 
mission  must  be  based  upon  appropriate  findings !  in 
support  thereof  and  any  findings  of  the  Commission  rrjust 
be  based  upon  substantial  evidence.  State  Corporation 
Commission  of  Kansas  v.  F.P.C.,  supra. 

Section  19(b)  of  the  Natural  Gas  Act  provides  that 
#  «  rpjie  fin(|jngS  0f  the  Commission  as  to  the  fafets, 
if  supported  by  substantial  evidence,  shall  be  conclusive” 
(emphasis  added).  Here,  the  Commission  introduced j  no 
evidence.  Petitioner  in  requesting  review  specifically 
pointed  out  that  the  Commission  had  already  made  a  deter¬ 
mination  in  Docket  No.  G-143  disclaiming  jurisdiction. 
Therefore,  not  only  does  the  record  before  the  Commission 
contain  no  evidence  in  support  of  the  Commission’s 
assertion  of  jurisdiction  but,  further,  it  contains  uncon¬ 
troverted  allegations  exactly  opposite  to  the  Comiiiis- 
sion’s  conclusion.  Where  the  court  is  unable  to  deter¬ 
mine  from  the  record  whether  or  not  the  order  of  the 
Commission  is  in  conformity  with  the  law,  the  order  mlust 
be  set  aside.  Eastern-Central  Motor  Carriers  Associa¬ 
tion,  cl  al.  v.  U.  S.,  et  al.,  321  U.  S.  194. 

In  Interstate  Commerce  Commission  v.  Louisville  <& 
Nashville  Railroad  Company,  227  U.  S.  SS,  the  Cotirt 
stated  with  respect  to  the  evidence  on  which  administra¬ 
tive  determinations  can  be  based: 

! 

“All  parties  must  be  fully  apprised  of  the  Evi¬ 
dence  submitted  or  to  be  considered,  and  must!  be 
given  opportunity  to  cross-examine  witnesses,!  to 
insj^ect  documents  and  to  offer  evidence  in  explajna- 


10 


tion  or  rebuttal.  In  no  other  way  can  a  party 
maintain  its  rights  or  make  its  defense.  In  no 
other  wav  can  it  test  the  sufficiency  of  the  facts  to 
support  the  finding;  for  otherwise,  even  though  it 
appeared  that  the  order  was  without  evidence, 
the  manifest  deficiency  could  always  be  explained 
on  the  theory  that  the  Commission  had  before  it 
extraneous,  unknown!  but  presumptively  sufficient 
information  to  support  the  finding.  United  States 
v.  Baltimore  &  Ohio  S.W.R.R.,  22(5  U.  S.  14.” 

See  also,  Inland  Motor  Freight ,  et  al.  v.  TJ.  S.,  3(5  F. 
Supp.  885  and  The  Chicago  Junction  Case,  264  U.  S.  258. 

By  its  suspension  order,  therefore,  the  Commission 
has  prevented  petitioner  from  having  a  hearing  as  to  the 
basic  question  as  to  whether  or  not  it  is  subject  to  the 
jurisdiction  of  the  Commission  and  it  has,  at  the  same 
time,  subjected  petitioner  to  its  jurisdiction  without 
having  presented  evidence  or  findings  in  support  of  its 
jurisdictional  conclusion  and  without  offering  petitioner 
an  opportunity  to  attack  the  basis  on  which  jurisdiction 
w’as  asserted  prior  to  the  time  that  petitioner  has  become 
aggrieved  thereby. 

The  effect  of  the  suspension  order  has  been  to  deprive 
petitioner  of  a  substantial  sum  of  money  during  the  five 
month  suspension  period.  Petitioner  under  its  pre- 
Natural  Gas  Act  contract  is  entitled  to  said  increase 
unless  the  Commission  has  jurisdiction  and  properly 
asserts  it  in  compliance  with  all  terms  and  conditions  of 
the  Natural  Gas  Act,  which  Act  has  as  its  basis  Article 
1(8)  of  the  Constitution  relating  to  interstate  commerce. 


B.  The  Commission’s  action  suspending  the  price 
established  pursuant  to  the  Warfield  Contract  ex 
parte  without  taking  evidence  and  without  acting 
upon  the  petitioner’s  request  for  disclaimer  of 
jurisdiction  was  unreasonable,  capricious  and 
arbitrary.  j 

i 

The  Commission’s  failure  to  take  any  evidence  of  gjny 
kind  whatsoever  in  support  of  its  finding  that  it  l|ad 
jurisdiction  over  petitioner  to  support  the  issuance  j  of 
its  suspension  order  was  an  arbitrary  action  on  its  part. 
Mississippi  River  Fuel  Corporation  v.  F.  P.  C.,  163  F. 
2nd  433;  Jewell  v.  U.  S.,  208  F.  2nd  770;  and  Dickinson 
v.  U.  S.,  346  U.  S.  389.  j 

The  Commission’s  failure  to  act  on  petitioner’s  request 
for  a  hearing  prior  to  its  issuance  of  the  suspension  or<jler 
and  its  subsequent  delay  in  ordering  such  a  hearing 
constitutes  an  abuse  of  administrative  discretion.  National 
Labor  Relations  Board  v.  Chicago  Apparatus  Co.,  il6 
F.  2nd  753;  Valley  Mould  <&  Iron  Corporation  v.  N.L.R.B., 
116  F.  2nd  760;  and  Chapman  v.  Santa  Fe  Pacific  Railroad 
Company,  90  U.  S.  App.  D.  C.  34,  198  F.  2nd  498,  cert, 
den.  343  U.  S.  967.  j 

The  capricious  nature  of  the  Commission’s  action  j  is 
even  more  clearly  pointed  up  when  the  proceedings  in  the 
companion  Docket  No.  G-7009  are  taken  into  consideration. 
There,  petitioner,  in  November,  1954,  over  fifteen  months 
ago,  requested  a  hearing  as  to  whether  or  not  it  vf as 
subject  to  the  jurisdiction  of  the  Commission. 

It  was,  in  January  of  1956,  that  the  Commission  finally 
set  down  Docket  No.  G-7009  for  a  hearing  at  some  future 
time  as  yet  undetermined. 

From  the  above,  it  is  clear  that  the  Commission,  with¬ 
out  support,  arbitrarily  issued  the  instant  suspension 
order  in  such  a  manner  as  to  cause  injury  to  petitioner 
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and  entitle  petitioner  to  a  review  of  the  invalid  suspension 
order  at  this  time. 

II.  The  suspension  order  is  reviewable. 

In  its  1939  suspension  order  under  the  Warfield  Contract 
the  Commission  did  not  recite  whether  or  not  it  had  juris¬ 
diction  over  the  petitioner  (Joint  App.  16).  In  its  subse¬ 
quent  hearing  in  Docket  No.  G-143  it  disclaimed  jurisdic¬ 
tion  over  petitioner  who  acted  in  reliance  on  that  deter¬ 
mination.  Then,  in  its  present  suspension  order  the 
Commission  recited  that  it  related  to  “  sales  subject  to 
the  jurisdiction  of  the  Commission”  and  issued  its  order 
suspending  petitioner’s  proposed  rate  for  the  statutory 
five  month  period  and,  as  a  result,  based  upon  an  arbitrary 
assumption  of  jurisdiction,  petitioner  lost  increased  rates 
for  at  least  the  statutory  period,  and  is  thereby  aggrieved. 
In  Atlantic  Seaboard  Corporation ,  et  al.  v.  F.P.C.,  201  F. 
2nd  56S,  it  was  held  that  under  the  Natural  Gas  Act  the 
Court  of  Appeals  has  the  power  to  review  “an  order”  of 
the  Commission  upon  the  petition  of  a  party  aggrieved. 
That  the  suspension  order  constitutes  an  unequivocable 
assertion  of  power  over  petitioner  cannot  be  denied.  In 
such  a  case,  the  Court  will  review  an  order  of  the  Com¬ 
mission.  Panhandle  Eastern  Pipe  Line  Co.  v.  Public 
Service  Commission  of  Indiana,  332  U.  S.  507.  When 
petitioner’s  failure  to  comply  with  an  administrative  order 
would  subject  it  to  penalties,  the  order  is  reviewable. 
It  does  not  cease  to  be  so  merely  because  it  is  uncertain  as 
to  whether  proceedings  to  enforce  the  penalty  incurred 
for  non-compliance  will  be  brought.  Varney  v.  War eliime, 
147  F.  2nd  238.  This  is  true  where  property  rights  are 
affected  so  that  anticipatory  conformity  to  an  order 
causes  irrevocable  injury  to  the  person  affected  thereby. 
Columbia  Broadcasting  System  v.  JJ.  S.,  316  U.  S.  407. 
See  also  Phillips  Petroleum  Company  v.  F.P.C.,  227  F. 
2d  470  (10th  Cir.  1955). 
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In  this  case,  severe  and  measurable  financial  injury  to 
the  petitioner  has  resulted  from  the  Commission’s  odder 
issued  ex  parte  and  without  consideration  of  the  volxUni- 
nous  previous  record  in  Docket  No.  G-143  despite  the  fact 
that  by  implication  the  order  reversed  the  findings  in  tihat 
record.  The  suspension  order  should  be  vacated. 

Conclusion 

Wherefore,  having  demonstrated  to  the  Court  that  j  the 
order  complained  of  was  invalid  and  is  reviewable,  peti¬ 
tioner,  therefore,  prays  that  this  Court  enter  a  judgnkent 
setting  said  order  aside  and  such  other  orders  as  to  ^his 
Court  may  seem  just. 

Dated:  June  4,  1956. 

Respectfully  submitted, 

i 

Harry  J.  Gerrity, 

Attorney  for  Petitioner , 

Office  and  P.  0.  Address, 

Suite  1001  Hill  Building,  | 
17th  &  Eye  Streets, 
Washington  6,  D.  C. 

Of  Counsel: 

Frederick  H.  Stokes, 

Frederic  A.  Collins, 

Donald  L.  Wallace, 

Clark,  Carr  &  Elus, 

120  Broadway, 

New  York  5,  New  York. 
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Appendix  A 

Statutes  Cited 

Natural  Gas  Act,  June  21,  1938,  C.  556,  52  Stat.  821: 

15  U.S.C.  717  ; 

Necessity  for  Regulation  of  Natural-Gas  Companies! 

Section  1.  (a)  As  disclosed  in  reports  of  the  Federal 
Trade  Commission  made  pursuant  to  Senate  Resolution 
83  (Seventieth  Congress,  first  session)  and  other  reports 
made  pursuant  to  the  authority  of  Congress,  it  is  hereby 
declared  that  the  business  of  transporting  and  selling 
natural  gas  for  ultimate  distribution  to  the  public !  is 
affected  with  a  public  interest,  and  that  Federal  regulation 
in  matters  relating  to  the  transportation  of  natural  ^as 
and  the  sale  thereof  in  interstate  and  foreign  commerce! is 
necessary  in  the  public  interest.  [52  Stat.  821  (1938) ;  Il5 
U.S.C.  §717  (a)]  | 

(b)  The  provisions  of  this  act  shall  apply  to  the  trans¬ 
portation  of  natural  gas  in  interstate  commerce,  to  tfie 
sale  in  interstate  commerce  of  natural  gas  for  resale  f{>r 
ultimate  public  consumption  for  domestic,  commercial,  in¬ 
dustrial,  or  any  other  use,  and  to  natural-gas  companies 
engaged  in  such  transportation  or  sale,  but  shall  not  apply 
to  any  other  transportation  or  sale  of  natural  gas  or  jto 
the  local  distribution  of  natural  gas  or  to  the  facilities  us^d 
for  such  distribution  or  to  the  production  or  gathering  0f 

natural  gas.  [52  Stat.  821  (1938);  15  U.S.C.  §  717(b)]! 

j 

Rates  and  Charges;  Schedules;  Suspension  of 

New  Rates 

Sec.  4.  (a)  All  rates  and  charges  made,  demanded,  or 
received  by  any  natural-gas  company  for  or  in  connection 
with  the  transportation  or  sale  of  natural  gas  subject  to 
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the  jurisdiction  of  the  Commission,  and  all  rules  and  regu¬ 
lations  affecting  or  pertaining  to  such  rates  or  charges, 
shall  be  just  and  reasonable,  and  any  such  rate  or  charge 
that  is  not  just  and  reasonable  is  hereby  declared  to  be 
unlawful. 

(b)  No  natural-gas  company  shall,  with  respect  to  any 
transportation  or  sale  of  natural  gas  subject  to  the  juris¬ 
diction  of  the  Commission,  (1)  make  or  grant  any  undue 
preference  or  advantage  to  any  person  or  subject  any  per¬ 
son  to  any  undue  prejudice  or  disadvantage,  or  (2)  main¬ 
tain  any  unreasonable  difference  in  rates,  charges,  service, 
facilities,  or  in  any  other  respect,  either  as  between  locali¬ 
ties  or  as  between  classes  of  service. 

(c)  Under  such  rules  and  regulations  as  the  Commis¬ 
sion  may  prescribe,  every  natural-gas  company  shall  file 
with  the  Commission,  within  such  time  (not  less  than  sixty 
days  from  the  date  this  act  takes  effect)  and  in  such  form 
as  the  Commission  may  designate,  and  shall  keep  open  in 
convenient  form  and  place  for  public  inspection  schedules 
showing  all  rates  and  charges  for  any  transportation  or 
sale  subject  to  the  jurisdiction  of  the  Commission,  and  the 
classification,  practices,  and  regulations  affecting  such 
rates  and  charges,  together  with  all  contracts  which  in  any 
manner  affect  or  relate  to  such  rates,  charges,  classifica¬ 
tions,  and  services. 

(d)  Unless  the  Commission  otherwise  orders,  no 
change  shall  be  made  by  any  natural-gas  company  in  any 
such  rate,  charge,  classification,  or  service,  or  in  any 
rule,  regulations,  or  contract  relating  thereto,  except  after 
thirty  days’  notice  to  the  Commission  and  to  the  public. 
Such  notice  shall  be  given  by  filing  with  the  Commission 
and  keeping  open  for  public  inspection  new  schedules 
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stating  plainly  the  change  or  changes  to  be  made  in  tfte 
schedule  or  schedules  then  in  force  and  the  time  wh^n 
the  change  or  changes  will  go  into  effect.  The  Commis¬ 
sion,  for  good  cause  shown,  may  allow  changes  to  take 
effect  without  requiring  the  thirty  days7  notice  herein 
provided  for  by  an  order  specifying  the  changes  so  to  be 
made  and  the  time  when  they  shall  take  effect  and  the 
manner  in  which  they  shall  be  filed  and  published. 

(e)  Whenever  any  such  new  schedule  is  filed  the  Com¬ 
mission  shall  have  authority,  either  upon  complaint  of  aiiy 
State,  municipality,  or  State  commission,  or  upon  its  o\m 
initiative  without  complaint,  at  once,  and  if  it  so  orders, 
without  answer  or  formal  pleading  by  the  natural-gjas 
company,  but  upon  reasonable  notice,  to  enter  upon  I  a 
hearing  concerning  the  lawfulness  of  such  rate,  charge, 
classification,  or  service;  and,  pending  such  hearing  ahd 
the  decision  thereon,  the  Commission,  upon  filing  with 
such  schedules  and  delivering  to  the  natural-gas  company 
affected  thereby  a  statement  in  writing  of  its  reasons  fjor 
such  suspension,  may  suspend  the  operation  of  such  sched¬ 
ule  and  defer  the  use  of  such  rate,  charge,  classification,  | or 
service,  but  not  for  a  longer  period  than  five  montjhs 
beyond  the  time  when  it  would  otherwise  go  into  effect: 
Provided,  That  the  Commission  shall  not  have  authority! to 
suspend  the  rate,  charge,  classification,  or  service  for  the 
sale  of  natural  gas  for  resale  for  industrial  use  only;  afrid 
after  full  hearings,  either  completed  before  or  after  tjhe 
rate,  charge,  classification,  or  service  goes  into  effect,  the 
Commission  may  make  such  orders  with  reference  thereto 
as  would  be  proper  in  a  proceeding  initiated  after  it  h^d 
become  effective.  If  the  proceeding  has  not  been  con¬ 
cluded  and  an  order  made  at  the  expiration  of  the  suspen¬ 
sion  period,  on  motion  of  the  natural-gas  company 

i 
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making  the  filing,  the  proposed  change  of  rate,  charge, 
classification,  or  service  shall  go  into  effect.  Where  in¬ 
creased  rates  or  charges  are  thus  made  effective,  the 
Commission  may,  hv  order,  require  the  natural-gas  com¬ 
pany  to  furnish  a  bond,  to  be  approved  by  the  Commission, 
to  refund  any  amounts  ordered  by  the  Commission,  to 
keep  accurate  accounts  in  detail  of  all  amounts  received 
by  reason  of  such  increase,  specifying  by  whom  and  in 
whose  behalf  such  amounts  were  paid,  and,  upon  comple¬ 
tion  of  the  hearing  and  decision,  to  order  such  natural-gas 
company  to  refund,  with  interest,  the  portion  of  such 
increased  rates  or  charges  by  its  decision  found  not 
justified.  At  any  hearing  involving  a  rate  or  charge 
sought  to  be  increased,  the  burden  of  proof  to  show  that 
the  increased  rate  or  charge  is  just  and  reasonable  shall 
be  upon  the  natural -gas  company,  and  the  Commission 
shall  give  to  the  hearing  and  decision  of  such  questions 
preference  over  other  questions  pending  before  it  and 
decide  the  same  as  speedily  as  possible.  [52  Stat.  822 
(1938) ;  15  U.  S.  C.  §717c] 

Rehearing;  Court  Review  of  Orders 

Sec.  19  (a)  Any  person,  State,  municipality,  or  State 
commission  aggrieved  by  an  order  issued  by  the  Com¬ 
mission  in  a  proceeding  under  this  act  to  which  such 
person,  State,  municipality,  or  State  commission  is  a  party 
may  apply  for  a  rehearing  within  thirty  days  after  the 
issuance  of  such  order.  The  application  for  rehearing 
shall  set  forth  specifically  the  ground  or  grounds  upon 
which  such  application  is  based.  Upon  such  application 
the  Commission  shall  have  power  to  grant  or  deny  rehear¬ 
ing  or  to  abrogate  or  modify  its  order  without  further 
hearing.  Unless  the  Commission  acts  upon  the  application 
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for  rehearing  within  thirty  days  after  it  is  filed,  such 
application  may  be  deemed  to  have  been  denied.  No  pro¬ 
ceeding  to  review  any  order  of  the  Commission  shall  be 
brought  by  any  person  unless  such  person  shall  have  made 
application  to  the  Commission  for  a  rehearing  thereon. 

(b)  Any  party  to  a  proceeding  under  this  act  aggrievejd 
by  an  order  issued  by  the  Commission  in  such  proceeding 
may  obtain  a  review  of  such  order  in  the  circuit  court 
of  appeals  of  the  United  States  for  any  circuit  whereih 
the  natural-gas  company  to  which  the  order  relates  is 
located  or  has  its  principal  place  of  business,  or  in  the 
United  States  Court  of  Appeals  for  the  District  cjf 
Columbia,  by  filing  in  such  court,  within  sixty  days  after 
the  order  of  the  Commission  upon  the  application  for 
rehearing,  a  written  petition  praying  that  the  order  cjf 
the  Commission  be  modified  or  set  aside  in  whole  or  ifi 
part.  A  copy  of  such  petition  shall  forthwith  be  served 
upon  any  member  of  the  Commission  and  thereupon  the 
Commission  shall  certify  and  file  with  the  court  a  tran¬ 
script  of  the  record  upon  which  the  order  complained  cjf 
was  entered.  Upon  the  filing  of  such  transcript  such 
court  shall  have  exclusive  jurisdiction  to  affirm,  modify, 
or  set  aside  such  order  in  whole  or  in  part.  No  objection 
to  the  order  of  the  Commission  shall  be  considered  by 
the  court  unless  such  objection  shall  have  been  urgep 
before  the  Commission  in  the  application  for  rehearing 
unless  there  is  reasonable  ground  for  failure  so  to  d<p. 
The  finding  of  the  Commission  as  to  the  facts,  if  sup¬ 
ported  by  substantial  evidence,  shall  be  conclusive.  If 
any  party  shall  apply  to  the  court  for  leave  to  adduce 
additional  evidence,  and  shall  show  to  the  satisfaction  cjf 
the  court  that  such  additional  evidence  is  material  anfl 
that  there  were  reasonable  grounds  for  failure  to  adduce 
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such  evidence  in  the  proceedings  before  the  Commission, 
the  court  may  order  such  additional  evidence  to  be  taken 
before  the  Commission  and  to  be  adduced  upon  the  hear¬ 
ing  in  such  manner  and  upon  such  terms  and  conditions 
as  to  the  court  may  seem  proper.  The  Commission  may 
modify  its  findings  as  to  the  facts  by  reason  of  the 
additional  evidence  so  taken,  and  it  shall  file  with  the 
court  such  modified  or  new  findings,  which  if  supported 
by  substantial  evidence,  shall  be  conclusive,  and  its  recom¬ 
mendation,  if  any,  for  the  modification  or  setting  aside 
of  the  original  order.  The  judgment  and  decree  of  the 
court,  affirming,  modifying,  or  setting  aside,  in  whole 
or  in  part,  any  such  order  of  the  Commission,  shall  be 
final,  subject  to  review  by  the  Supreme  Court  of  the 
United  States  upon  certiorari  or  certification  as  provided 
in  sections  239  and  240  of  the  Judicial  Code,  as  amended 
(U.S.C.,  title  28,  secs.  346  and  347). 
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Compliance  by  Natural  Gas  Producers  and  Gatherers 
with  Certificate  and  Rate  Requirements 
Order  No.  174-A 

(Adopted  July  30,  1954 ;  issued  August  6, 1954) 

Order  Prescribing  Regulations  Governing  the  Filing  |of 
Rate  Schedules  and  Applications  for  Certificates  of  Public 
Convenience  and  Necessity  by  Producers  and  Gatherers 
of  Natural  Gas  Which  Are  Also  Natural  Gas  Companies, 
and  Waiver  of  Accounting  Requirements 

By  Order  No.  174  issued  July  16,  1954  (19  F.  R.  453|) 
the  Commission  amended  Part  154 — Rate  Schedules  and 
Tariffs,  and  Part  157 — Applications  for  Certificates  of 
Public  Convenience  and  Necessity,  Subchapter  E — Regu¬ 
lations  under  the  Natural  Gas  Act,  Chapter  I,  Title  lj8, 
Code  of  Federal  Regulations,  by  prescribing  regulations 
governing  the  filing  of  rate  schedules  and  applications  for 
certificates  of  public  convenience  and  necessity  by  persons 
engaged  in  the  production  and  gathering  of  natural  gas 
and  held  by  the  Supreme  Court  to  be  subject  to  all  the 
requirements  of  the  Natural  Gas  Act  in  Phillips  Petroleum 
Company  v.  Wisconsin  et  al.,  347  U.  S.  672. 

Upon  further  consideration  of  the  matter,  the  Commis¬ 
sion  finds: 

i 

(1)  Sections  157.23, 157.24  and  157.25  of  the  Regulations 
under  the  Natural  Gas  Act  prescribed  by  Order  No.  lt4 
should  be  revised,  as  hereinafter  provided,  so  as  to  allo|w 
those  proposing  to  engage  in  the  transportation  or  sale 
of  natural  gas  in  interstate  commerce  as  independent  pro¬ 
ducers  to  use  one  of  the  simpler  forms  of  application  there¬ 
in  provided  and  to  clarify  some  of  the  requirements  ^f 
those  forms,  and  to  clarify  Section  154.94.  Section  154.102, 
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Posting,  should  be  eliminated  and  Section  154.103,  Appli¬ 
cability,  should  be  re-numbered  as  Section  154.102. 

(2)  The  other  sections  in  Parts  154  and  157  of  the  Regu¬ 
lations  under  the  Natural  Gas  Act  prescribed  by  Order 
No.  174  which  are  not  being  revised  or  eliminated  should 
be  readopted  and  as  so  readopted,  together  with  the  re¬ 
vised  Sections  157.23,  157.24  and  157.25,  are  necessary  and 
appropriate  to  carry  out  the  provisions  of  the  Natural 
Gas  Act. 

The  Commission,  acting  pursuant  to  the  authority 
granted  by  the  Natural  Gas  Act,  particularly  Sections  4, 
7  and  16  thereof  (52  Stat.  822,  824,  830;  15  U.  S.  C.  717c, 
717f  and  717w),  and  subject  to  the  provisions  of  Sections 
3  and  4  of  the  Administrative  Procedure  Act  (60  Stat. 
238  ;  5  U.  S.  C.  1002,  1003),  orders: 

(A)  Part  154 — Rate  Schedules  and  Tariffs — of  Sub¬ 
chapter  E,  Regulations  under  the  Natural  Gas  Act,  Chap¬ 
ter  I  of  Title  18,  Code  of  Federal  Regulations,  is  amended 
by  adding  thereto  new  sections  reading  as  follows:  ,[see 
113839  to  3850]. 

(B)  Part  157 — Applications  for  Certificates  of  Public 
Convenience  and  Necessity  under  Section  7  of  the  Natural 
Gas  Act,  as  amended,  Subchapter  E,  Regulations  under 
the  Natural  Gas  Act,  Chapter  I  of  Title  18,  Code  of  Fed¬ 
eral  Regulations,  is  amended  by  adding  thereto  new  sec¬ 
tions  reading  as  follows:  ;[see  H3872  to  3879]. 

(C)  The  rules  and  regulations  herein  prescribed  are 
hereby  made  effective  immediately  upon  issuance  hereof. 

(D)  Until  the  further  order  of  the  Commission,  the  rules 
and  regulations  requiring  natural-gas  companies  to  keep 
and  maintain  their  accounts  in  accordance  with  the  Com- 
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mission’s  Uniform  System  of  Accounts  for  Natural  Gfas 
Comppmes  (18  CFR  Chapter  I,  Subchapter  F)  and  j  to 
submit  reports  thereon  shall  not  apply  to  independent 
producers  as  defined  in  Section  154.91. 

(E)  Order  No.  174  issued  July  16,  1954  is  hereby  i*e- 
scinded  and  superseded  by  this  Order. 

I 

(F)  The  Secretary  of  the  Commission  shall  cause  publi¬ 
cation  of  this  Order  to  be  made  in  the  Federal  Register. 

By  the  Commission.  Commissioner  Digby  dissenting^ 
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1  Pursuant  to  the  terms  of  the  prehearing  stipulation,  counsel 
for  respondent  would  rephrase  the  agreed-to  general  statement 
of  the  question  presented  as  follows: 

Whether  or  not  the  suspension  order  issued  by  the  Com¬ 
mission  October  28, 1955,  is  a  valid  exercise  of  the  Commission’s 
authority  and  reviewable  by  this  Court  at  this  time. 
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SJmteb  States  Court  of  Appeals. 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 
— 

No.  13129  j 

— 

j 

Columbian  Fuel  Corporation,  petitioner 

v. 

Federal  Power  Commission,  respondent 


BRIEF  FOE  THE  RESPONDENT,  FEDERAL  POWER  COMMISSION 

counterstatement  oe  the  case 

Columbian  Fuel  Corporation  seeks  review  under  section  19 
(b)  of  the  Natural  Gas  Act  (52  Stat.  831  (1938) ;  15  U.  S.  Q. 
717r  (b) ) 1  of  an  order  of  the  Federal  Power  Commission  issued 
October  28,  1955,  by  which  the  Commission  entered  upon  i 
hearing  concerning  petitioner’s  proposed  increased  rates  (desigf 
nated  as  Supplement  Nos.  11  and  12  to  Columbian  Fuel  Corj* 
poration  FPC  Gas  Rate  Schedule  No.  10) 2  and  suspended 
them  for  five  months. 

The  increased  rates,  tendered  for  filing  on  September  30, 
1955,  proposed  changes  in  the  then  effective  rates  to  take  effect 
on  November  1, 1955.  By  letter  of  October  13, 1955,  petitioner 
requested  that  if  the  Commission  found  it  necessary  to  suspend 

1  Pamphlet  copies  of  the  Act  will  be  lodged  with  the  Clerk  for  the 
convenience. 

3  The  petition  for  review  originally  sought  review*  of  the  Commission’ 
order  issued  November  29,  1955,  denying  petitioner’s  application  for  recon¬ 
sideration  and  vacation  or  amendment  of  the  Commission’s  order  of  October 
28, 1955.  Upon  petitioner’s  motion  for  leave  to  amend,  and  in  the  absence 
of  objection  by  Respondent,  the  Court  on  May  28,  1956,  allowed  petitioned 
to  amend  its  petition  so  as  to  seek  review,  under  section  19  (b),  of  thei 
October  28,  1955  order  instead  of  the  November  29,  1955  order. 
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the  effective  date  of  the  proposed  increase  it  shorten  the  sus¬ 
pension  period  to  one  week.  In  its  October  28,  1955  order 
(J.  App.  11-13),  the  Commission  suspended  petitioner’s  pro¬ 
posed  increased  rates,  stating  that  the  “increased  rates  and 
charges  proposed  in  the  aforesaid  filings  have  not  been  shown 
to  be  justified,  and  may  be  unjust,  unreasonable,  unduly  dis¬ 
criminatory,  or  preferential,  or  otherwise  unlawful.”  The 
Commission  in  such  order  found  petitioner’s  request  for  a 
shortened  suspension  period  unwarranted  and  suspended  the 
increased  rate  proposals  until  April  1,  1956,  “and  until  such 
further  time  as  they  are  made  effective  in  the  manner  prescribed 
by  the  Natural  Gas  Act.” 

On  November  3, 1955,  petitioner  filed  with  the  Commission, 
pursuant  to  section  19  (a)  of  the  Act  (52  Stat.  831  (1938); 
15  U.  S.  C.  717r  (a)),  its  application  for  reconsideration  of 
the  Commission’s  suspension  order  of  October  28,  1955  (J. 
App.  137).  On  November  29,  1955,  the  Commission  issued 
its  order  denying  petitioner’s  application  for  reconsideration 
(J.  App.  14).  Thereafter,  petitioner  commenced  the  instant 
proceeding  for  review  of  the  Commission’s  suspension  order  of 
October  28, 1955,  in  this  Court  by  filing  the  petition  for  review 
on  January  20, 1956  (J.  App.  1-7). 

On  February  29,  1956,  the  Commission,  pursuant  to  the 
provisions  of  section  19  (b)  certified  to  this  Court  all  the  docu¬ 
ments  or  records  related  thereto  which  formed  the  basis  for 
the  Commission’s  action  of  October  28,  1955,  suspending  the 
petitioner’s  proposed  increased  rates  and  charges.  On  Febru¬ 
ary  7,  1956,  petitioner  moved  this  Court  to  require  the  Com¬ 
mission  to  file  herein  a  transcript  of  the  record  In  the  Matter 
of  Columbian  Fuel  Corporation,  Docket  No.  G-143,  and  In 
the  Matter  of  Columbian  Fuel  Corporation,  Docket  No.  G- 
7009.  Docket  No.  G-143  was  the  designation  assigned  by 
the  Commission  to  a  proceeding  concluded  in  1940  on  the  con¬ 
tract  and  supplements  thereto  between  petitioner  and  Warfield 
Natural  Gas  Company,  the  predecessor  to  United  Fuel  Gas 
Company  which  is  the  purchaser  under  the  petitioner’s  rate 
schedules  suspended  by  the  Commission’s  October  28,  1955, 
Order  here  under  review.  That  contract  was  filed  by  petitioner 
on  October  17,  1938.  Docket  No.  G-7009  designates  the  pro-> 
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ceeding  had  on  an  application  for  a  certificate  of  public  con¬ 
venience  and  necessity  filed  by  petitioner  in  respect  to  that 
contract  pursuant  to  the  Commission’s  Order  No.  174-A.  iThat 
order,  relating  to  independent  producers,  defined  an  independ¬ 
ent  producer  as  a  person  who  is  engaged  “in  the  production  or 
gathering  of  natural  gas  and  who  .transports  natural  gas  in 
interstate  commerce  or  sells  natural  gas  in  interstate  com¬ 
merce,  but  who  is  not  primarily  engaged  in  the  operation  of 
an  interstate  pipe  line.”  It  required  such  independent!  pro¬ 
ducers  to  file  applications  for  certificates  of  public  convenience 
and  necessity  and  to  file  rate  schedules. 

By  order  dated  March  2, 1956,  this  Court  granted  petitioner’s 
motion  in  respect  to  Docket  No.  G-143  “without  prejudice  to 
its  later  deletion  from  the  record  if  at  the  hearing  on  the  iperits 
said  transcript  of  record  is  found  to  be  irrelevant.”  The  (pourt 
denied  petitioner’s  motion  with  respect  to  Docket  No.  G-7009 
without  prejudice  to  a  renewal  of  the  petitioner’s  request  at 
the  hearing  on  the  merits. 

SUMMARY  OF  ARGUMENT 

i 

Petitioner’s  effort  to  strengthen  its  appeal  for  a  judicial]  pre¬ 
determination  of  the  question  of  F.  P.  C.  jurisdiction  overt  this 
independent  producer’s  sale  by  urging  that  the  principle  of 
res  judicata  binds  the  Commission  to  a  disclaimer  of  jurisdic¬ 
tion  it  issued  in  1940,  must  fail.  Federal  Communications 
Commission  v.  Pottsville  Broadcasting  Company ,  309  TJ.  S. 
134,  145;  Wilbur  v.  United  States ,  281  TJ.  S.  206,  216-217; 
Virginian  Railway  Co.  v.  United  States,  272  U.  S.  658, 655-i666; 
National  Labor  Relations  Board  v.  Baltimore  Transit  Co.,  140 
F.  2d  51  (CA  4),  certiorari  denied,  321  TJ.  S.  795;  Panhandle 
Eastern  Pipe  Line  Company  v.  Federal  Power  Commission,  CA 
3  No.  11,734,  decided  July  25,  1956.  The  attempt  is  particu¬ 
larly  unwarranted  here  because  the  Supreme  Court  has  ir|  the 
intervening  Phillips  Petroleum  Co.  v.  Wisconsin,  347  TjF.  S. 
672, 678,  referred  to  the  1940  Commission  decision  as  erroneous. 

1.  Section  4  (e)  of  the  Natural  Gas  Act,  in  unambiguous 
terms,  plainly  authorizes  temporary  suspension  of  rate  in¬ 
creases  as  an  incident  to  Commission  scrutiny  and  decision  on 
their  lawfulness  leading  to  final  -orders  which  are  judicially 
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renewable.  The  legislative  history  (H.  Rep.  No.  709,  75th 
Cong.,  1st  Sess.,  p.  3;  Federal  Power  Commission  v.  Hope 
Natural  Gas  Co.,  320  TJ.  S.  591,  616)  and  court  decisions  con¬ 
firm  this  power  ( United  Gas  Pipeline  Co.  v.  Mobile  Gas  Serv¬ 
ice  Corp.,  350  U.  S.  332;  Antioch  Milling  Co.  v.  Public  Service 
Co.,  4  Ill.  2d  200,  123  N.  E.  2d  302.)  Review  at  this  time  is 
not  necessary  to  protect  any  financial  interest  claimed  by  peti¬ 
tioner  and  any  loss  sustained  is  a  necessary  incident  of  a  reason¬ 
able  provision  to  maintain  the  status  quo  pending  regulatory- 
inquiry  and  action.  Federal  Power  Commission  v.  Hope  Natu¬ 
ral  Gas  Co.,  320  U.  S.  591;  611,  Hope  Natural  Gas  Co.  v. 
Federal  Power  Commission,  196  F.  2d  803  (C.  A.  4, 1952). 

2.  The  order  sought  to  be  reviewed  is  not  a  final  order  now 
subject  to  review  under  the  controlling  provisions  of  section 
19  (b)  of  the  Natural  Gas  Act.  Federal  Power  Commission  v. 
Metropolitan  Edison  Company,  304  U.  S.  375;  Chicago  & 
Southern  Air  Lines  v.  Waterman  Steamship  Corporation,  333 
U.  S.  103.  113;  Rochester  Telephone  Corporation  v.  United 
States,  307  U.  S.  125, 130;  Northern  Natural  Gas  Co.  v.  Federal 
Power  Commission,  No.  10,726,  judgment  entered  February  8, 
1951,  Appendiv,  infra,  p.  20;  Humble  Oil  and  Refining  Co.  v. 
Federal  Power  Commission,  CA  5,  No.  15,704,  decided  June 
30. 1956. 

3.  Petitioner  has  not  exhausted  its  administrative  remedies 
and  judicial  intervention  would  be  premature.  The  jurisdic¬ 
tional  question  sought  to  be  brought  before  this  Court  at  the 
initiation  of  the  administrative  proceeding  can  be  raised  and 
decided  in  that  proceeding  where  it  will  be  subject  to  judicial 
review  at  the  time  that  proceeding  results  in  a  final  order,  and 
petitioner's  attempt  to  carve  an  exception  from  the  exhaustion 
rule  should  be  rejected.  Myers  v.  Bethlehem  Shipbuilding 
Corporation,  303  TJ.  S.  41 ;  Macauley  v.  Waterman  Steamship 
Corporation,  327  TJ.  S.  540;  Federal  Power  Commission  v. 
Arkansas  Power  &  Light  Co.,  330  U.  S.  802,  reversing  per  curiam 
156  F.  2d  821  (C.  A.  D.  C.) ;  S.  E.  C.  v.  Otis  &  Co.,  338  U.  S.  843, 
reversing  per  curiam  on  petition  for  certiorari  176  F.  2d  34. 

ARGUMENT 

Petitioner  contends  that  the  Commission’s  suspension  of  the 
increase  in  petitioner’s  rates  and  charges  was  “an  arbitrary  ac- 
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tion”  (Pet.  Br.  11)  because  the  Commission  did  not  consider 
petitioner’s  claim  that  the  sale  was  not  subject  to  Commission 
jurisdiction  and  did  not  consider  its  prior  disclaimer  of  suich 
jurisdiction  in  its  Docket  No.  G-143  (Pet.  Br.  8)  issued  June  ^9, 
1940,  which  was  long  before  the  decision  in  Phillips  Petroleum 
Co.  v.  Wisconsin ,  347  U.  S.  672. 

But  this  attempt  to  invoke  the  principle  of  res  judicata 
clearly  must  fail.  The  administrative  process  is  a  continuing 
one.  Even  assuming  arguendo  that  the  Commission  in  pro¬ 
ceedings  held  in  1940  determined  that  it  had  no  jurisdiction 
over  petitioner’s  sale,  the  public  interest  was  not  forever  deter¬ 
mined  thereby.  Repeated  decisions  of  the  Supreme  Coiirt 
have  held  that  prior  Commission  decisions  cannot  bar  a  con¬ 
tinuing  re-examination  of  changing  facts  as  they  affect  the 
public  interest.  Federal  Communications  Commission  jv. 
Pottsville  Broadcasting  Company,  309  U.  S.  134,  145;  Wilbur 
v.  United  States,  281  U.  S.  206,  216-217.  Nor  are  the  couijts, 
in  passing  on  the  finding  of  an  administrative  agency,  con¬ 
cerned  with  an  “alleged  inconsistency  with  findings  made  j  in 
other  proceedings  before”  the  agency.  Virginian  Railway  Co. 
v.  United  States,  272  TJ.  S.  658,  665-666.  And  in  National 
Labor  Relations  Board  v.  Baltimore  Transit  Co.,  140  F.  2d  151 
(C.  A.  4,  1944),  certiorari  denied,  321  U.  S.  795,  the  Fourth 
Circuit  said  (p.  55) : 

“An  administrative  agency  charged  with  the  protec¬ 
tion  of  the  public  interest,  is  certainly  not  precluded 
from  taking  appropriate  action  to  that  end  because!  of 
mistaken  action  on  its  part  in  the  past.” 3 

More  recently  the  Court  of  Appeals  for  the  Third  Circuitj  in 
Panhandle  Eastern  Pipe  Line  Company  v.  Federal  Power 
Commission,  No.  11734,  decided  July  25,  1956,  gave  added 
impetus  to  the  principle  of  continuing  jurisdiction  whenj  it 
said,  in  rejecting  a  contention  that  the  Federal  Power  Cbm- 

s  In  Grandview  Dairy.  Jnc.,  v.  Jones,  61  P.  Supp.  460  (D.  C.,  E.  D.,  N.j  Y., 
1045),  affirmed,  157  F.  2d  5,  certiorari  denied,  320  U.  S.  7S7.  the  courtj  re¬ 
jecting  the  contention  of  res  judicata  in  administrative  proceedings  appeared 
to  be  motivated  by  the  consideration  that  it  was  undesirable  that  the  puplic 
authorities  should  be  forever  bound  for  future  periods  because  they  once 
made  a  determination  favorable  to  some  private  interest.  j 
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mission  was  bound  by  what  was  claimed  in  that  case  to  be  a 
prior  authorization  of  abandonment  of  sendee,  upon  the  prin¬ 
ciple  of  res  judicata  (slip  sheet  opinion,  p.  4) : 

*  *  *  the  doctrine  of  res  judicata  can  have  no  applica¬ 
tion  to  a  proceeding,  such  as  this,  which  involves  a  de¬ 
termination  of  the  present  or  future  public  convenience 
or  necessity  with  respect  to  the  continuance  or  abandon¬ 
ment  of  natural  gas  service.  For,  as  Judge  Learned 
Hand  said  in  a  somewhat  analogous  situation  in  United 
States  Feldspar  Corporation  v.  United  States,  D.  C. 
N.  Y.  1930,  3S  F.  2d  91,  95,  “No  estoppel  is  relevant 
upon  that  inquiry,  no  inconsistency  important,  except 
as  it  helps  to  ascertain  the  very  truth ;  the  inquiry  is 
not  to  be  assimilated  to  the  ordinary  suit  inter  partes, 
where  no  more  is  at  stake  than  the  settlement  of  a 
private  dispute.”  In  a  situation  such  as  this  the  Com¬ 
mission  is  exercising  delegated  legislative  power  to  make 
a  rule  to  guide  the  conduct  of  the  parties  in  the  future. 
It  is  not  exercising  quasi-judicial  power  to  determine 
past  or  present  rights  or  liabilities  *  *  * 

Here,  petitioner’s  reliance  upon  the  adjudication  of  juris¬ 
diction  in  G-143  in  1940  is  even  less  defensible,  for  that  de¬ 
cision  (In  the  Matter  of  Columbian  Fuel  Corp.,  2  FPC  200) 
is  one  of  the  Commission  decisions  referred  to  by  the  Supreme 
Court-  as  erroneous  in  Phillips  Petroleum  Co.  v.  Wisconsin,  347 
U.  S.  672,  678,  footnote  5. 

It  is  here  also  appropriate  to  point  out  that  on  June  12, 
1956,  the  taking  of  evidence  commenced  in  the  proceeding 
initiated  by  the  suspension  order  involved  in  this  case.  The 
hearing  has  recessed  to  resume  on  November  27, 1956,  for  cross- 
examination  of  petitioner’s  presentation  of  its  case  made  June 
12  and  13, 1956.  Any  question  petitioner  wants  to  raise  as  to 
the  jurisdiction  of  the  Commission  over  the  rate  in  question 
can  be  presented  and  decided  in  that  proceeding. 

I.  The  order  was  authorized  by  the  Act 

The  discretion  vested  in  the  Commission  whether  or  not  to 
suspend  a  proposed  change  in  rates  is  clearly  apparent  from 
the  plain  language  of  section  4  (e)  of  the  Natural  Gas  Act. 
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In  enacting  the  Natural  Gas  Act  with  the  “primary  jaim 
*  *  *  to  protect  consumers  against  exploitation  at  the  hands 
of  natural  gas  companies” 4  Congress  provided  the  Commission, 
in  section  4  of  the  Act,  a  well  proved  procedure  to  deal  ’vivith 
proposed  rate  increases  which  appear  to  call  for  further  justi¬ 
fication. 

As  with  other  provisions  of  the  Act,  section  4  provides  ‘‘for 
regulation  along  recognized  and  more  or  less  standardised 
lines,”  including  “nothing  novel”  therein.5  The  “standardized 
lines”  prescribed  by  section  4  of  the  Act  include  the  provision 
in  section  4  (d)  that  “no  change  shall  be  made  by  any  natural 
gas  company  in  any”  effective  “rate,  charge,  classification  or 
service,  or  in  any  rule,  regulation  or  contract  relating  thereto” 
except  upon  filing  of  new  schedules  and  30  days’  notice  to|  the 
Commission  and  to  the  public;  however,  the  Commission  njiay, 
by  order,  permit  the  change  to  take  effect  without  such  notice. 
In  addition,  section  4  (e)  provides  that  when  any  such  new 
schedule  is  filed  the  Commission  has  authority  to  enter  upon  a 
hearing  as  to  the  lawfulness  of  the  rate  proposed,  “and  pending 
such  hearing  and  decision  thereon,  the  Commission  upon  filing 
with  such  schedules  and  delivering  to  the  natural-gas  company 
affected  thereby  a  statement  in  writing  of  its  reason  for  such 
suspension,  may  suspend  the  operation  of  such  schedule  and 
defer  the  use  of  such  rate,  charge,  classification,  or  service,  jbut 
not  for  a  longer  period  than  five  months  beyond  the  time  wfien 
it  would  otherwise  go  into  effect  *  *  (Emphasis  ^up- 
plied).  At  the  end  of  the  suspension  period,  if  the  proceedings 
have  not  been  completed,  the  company  may  put  the  proposed 
rates  into  effect  “under  bond,  to  be  approved  by  the  Commis¬ 
sion,  to  refund  any  amounts  ordered  by  the  Commission!  to 
keep  accurate  accounts  in  detail  of  all  amounts  received  |  by 
reason  of  such  increase,  specifying  by  whom  and  in  whose; be¬ 
half  such  amounts  were  paid,  and,  upon  completion  of  the  hear¬ 
ing  and  decision,  to  order  such  natural  gas  company  to  refund, 
— 

4  Federal  Power  Commission  v.  Hope  Natural  Gas  Co.,  320  U.  S.  591,iG10. 
See  also  Federal  Povccr  Commission  v.  Interstate  Natural  Gas  Co.,  336 
U.  S.  577,  5S1,  stating:  “The  aim  of  the  Act  was  to  protect  ultimate  con¬ 
sumers  of  natural  gas  from  excessive  charges.’’ 

*  H.  Rep.  No.  709,  75th  Cong.,  1st  sess.,  p.  3 ;  Federal  Power  Commission  v. 
Hope  Natural  Gas  Co.,  320  U.  S.  591,  616. 
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with  interest,  the  portion  of  such  increased  rates  or  charges  by 
its  decision  found  not  justified.” 

In  this  case,  the  Commission  had  before  it  facts  which 
showed  that  petitioner’s  proposed  increases  amount  to  about 
$203,000  annually  and  in  support  of  that  increase,  petitioner 
stated  that  the  new  rate  was  based  on  the  reasonable  market 
value  of  gas  in  territory  wherein  the  petitioner’s  lands  and 
leases  are  located,  delivered  under  similar  conditions.  The 
Commission  in  its  suspension  order  of  October  28,  1955  stated 
that  it  was  “necessary  and  proper  in  the  public  interest  and  to 
aid  in  the  enforcement  of  the  provisions  of  the  Natural  Gas 
Act  that  the  Commission  enter  upon  a  hearing  concerning  the 
lawfulness  of  the  said  proposed  changes.”  (J.  App.  11). 

The  exercise  of  the  suspension  power  granted  in  section  4  (e) 
of  the  Act  is  discretionary  with  the  Commission.  United  Gas 
Pipe  Line  Co.  v.  Mobile  Gas  Service  Corp.,  350  U.  S.  332;  An¬ 
tioch  Milling  Co.  v.  Public  Service  Co.,  4  Ill.  2d  200,  123  N.  E. 
2d  302.  As  the  Supreme  Court  said  in  the  United  Gas  case 
(350  U.  S.  at  pp.  341-342) : 

*  *  *  The  basic  power  of  the  Commission  is  that  given  it 
by  §  5  (a)  to  set  aside  and  modify  any  rate  and  contract 
which  it  determines,  after  hearing,  to  be  “unjust,  un¬ 
reasonable,  unduly  discriminatory,  or  preferential”  *  #  *. 
All  that  §  4  (e)  does,  however,  is  to  add  to  this  basic 
power,  in  the  case  of  a  newly  changed  rate  or  contract 
(except  “industrial”  rates),  the  further  powers  (1)  to 
preserve  the  status  quo  pending  review  of  the  new  rate 
by  suspending  its  operation  for  a  limited  period  and 
(2)  thereafter  to  make  its  order  retroactive,  by  means 
of  the  refund  procedure,  to  the  date  the  change  became 
effective.  The  scope  and  purpose  of  the  Commission’s 
review  remain  the  same — to  determine  whether  the 
rate  fixed  by  the  natural-gas  company  is  lawful. 

The  limitations  imposed  on  natural  gas  companies  are 
set  out  in  §§  4  (c)  and  4  (d).  The  basic  duties  are  the 
filing  requirements:  §  4  (c)  requires  schedules  showing 
all  rates  and  contracts  in  force  to  be  filed  with  the  Com¬ 
mission  and  §  4  (d)  requires  all  changes  in  such  sched¬ 
ules  likewise  to  be  filed.  In  addition,  §  4  (d)  imposes 
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the  further  requirement  that  the  changes  be  fil^d  at 
least  thirty  days  before  they  are  to  go  into  effect.  It 
may  readily  be  seen  that  these  requirements  ate  no 
more  than  are  necessary  to  implement  §§  4  (e)|  and 
5  (a) :  the  filing  requirements  are  obviously  necessary 
to  permit  the  Commission  to  exercise  its  review  func¬ 
tions,  and  the  requirement  of  30-days’  advance  notice  of 
changes  is  essential  to  afford  the  Commission  a  reason¬ 
able  period  in  which  to  determine  whether  to  exercise  its 
suspension  powers  under  §  4  (e). 

This  power  of  suspension  is  in  full  accord  with  well  estab¬ 
lished  general  principles.  Thus  in  American  Power  Co.  v. 
Securities  and  Exchange  Commission ,  329  U.  S.  90,  the  Supreme 
Court  said,  at  page  112: 

The  major  objection  raised  by  American  and  !  Elec¬ 
tric  relates  to  the  Commission’s  choice  of  dissolution  as 
‘necessary  to  ensure’  that  the  evils  would  be  corrected 
and  the  standards  of  §  11  (b)  (2)  effectuated.  |  Em¬ 
phasis  is  placed  upon  alternative  plans  which  ar4  less 
drastic  in  nature  and  which  allegedly  would  meet  the 
statutory  standards. 

It  is  a  fundamental  principle ,  however ,  that  inhere 
Congress  has  entrusted  an  administrative  agency  with 
the  responsibility  of  selecting  the  means  of  achieving  the 
statutory  policy  ‘the  relation  of  the  remedy  to  policy 
is  peculiarly  a  matter  for  administrative  competence’ 
(Emphasis  supplied). 

Petitioner  contends  (Pet.  Br.  13)  that:  “In  this  case,  severe 
and  measurable  financial  injury  to  the  petitioner  has  resulted 
from  the  Commission’s  order  [the  suspension  order].”  But, 
lest  the  Court  draw  an  unwarranted  inference  from  that  state¬ 
ment,  we  wish  to  point  out  that  petitioner  does  not  claim! that 
if  its  contentions  are  not  judicially  decided  in  this  proceeding, 
instead  of  on  review  of  the  order  entered  at  the  conclusion  of 
the  Commission  proceeding,  it  will  suffer  any  additional  finan¬ 
cial  loss.  The  only  loss  petitioner  refers  to  (Pet.  Br.  1^-13) 
is  its  deprivation  of  increased  revenues  from  increased  rates 
during  the  five  months  suspension  period  which  ended!  last 
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April  1.  The  increased  rates  have  been  collected  since  then, 
and  are  now  being  collected,  subject  to  possible  refund  of  any 
unjustified  part  thereof.  If  the  Commission,  subject  to  court 
review,  finally  determines  in  that  proceeding  that  the  sale  is 
not  subject  to  its  jurisdiction,  petitioner  will  be  entitled  to  all 
the  relief  and  redress  which  a  decision  by  this  Court  in  this 
proceeding  could  insure  it. 

Thus  petitioner's  claims  all  relate  to  rights  fully  protected 
by  the  review  to  which  it  will  be  entitled  when  the  Commission 
has  finally  decided  the  proceeding  initiated  by  the  order  at¬ 
tacked  here.  Consequently,  this  Court  now  has  to  consider 
only  the  bare  legal  question  of  whether  the  Commission's 
authority  to  suspend  rate  increases  for  five  months  while  de¬ 
termining  their  lawfulness  and  any  jurisdictional  question 
involved,  can  be  nullified  by  taking  the  jurisdictional  question 
into  court  before  the  Commission  proceeding  can  get  off  the 
ground.  Such  a  result  would  strike  at  the  “heart*'  of  the  “regu¬ 
latory  system'*  provided  by  section  4  of  the  Act.  Federal  Power 
Commission  v.  Hope  Natural  Gas  Co.,  320  U.  S.  591,  611.  It  is 
well  settled  that  the  primary  purpose  in  providing  for  the  sus¬ 
pension  of  rate  changes  in  the  manner  set  forth  in  section  4  (e) 
is  to  maintain  the  status  quo.  This  is  firmly  established  in  the 
law.  In  Hope  Natural  Gas  Co.  v.  Federal  Power  Commission, 
196  F.  2d  S03  (C.  A.  4,  1952),  that  Court  said  at  page  S09: 

“It  is  true,  of  course,  that  a  utility  is  entitled  to  rates 
that  are  just  and  reasonable;  but  this  is  not  to  say  that 
rates  must  fluctuate  automatically  with  every  change 
in  economic  conditions  or  that  a  reasonable  time  may 
not  be  allowed  for  determining  the  reasonableness  of  a 
proposed  increase  in  rates  before  it  is  allowed  to  go  into 
effect.  Any  loss  sustained  by  a  maintenance  of  the 
status  quo  while  such  determination  is  being  made  is 
properly  considered ,  not  as  a  violation  of  constitutional 
right,  but  as  a  necessary  incident  of  rate  regula¬ 
tion  so  long  as  the  period  of  suspension  does  not 
‘overpass  the  bounds  of  reason'.  See  American  Tele¬ 
phone  &  Telegraph  Co.  v.  United  States,  299  U.  S.  232, 
247,  57  S.  Ct.  170,  177,  SI  L.  Ed.  142;  Federal  Power 

m 

Commission  v.  East  Ohio  Gas  Co.,  33S  U.  S.  464,  475, 
70  S.  Ct.  266,  94  L.  Ed.  268.  It  is  not  contended,  nor 
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could  it  reasonably  be,  that  the  jive  months  suspension 
period  allowed  by  the  statute  is  so  unreasonable  ojs  to 
amount  to  a  denial  of  due  process.  As  pointed  out  by 
Senator  Elkins  with  respect  to  the  suspension  provision 
of  the  Mann-Elkins  Act,  a  limited  period  of  suspension 
pending  an  investigation  of  proposed  increases,^  ‘a 
reasonable  limitation  upon  the  exercise  of  the  property 
rights  of  the  carrier  (utility)  in  fixing  a  rate’.  45  Cong. 
Record  3472.”  (Emphasis  supplied.) 

See  also  Federal  Power  Commission  v.  East  Ohio  Gas  Co., 
33S  U.  S.  464,  475  and  Union  Bridge  Co.  v.  United  States}  204 
U.  S.  364,  390. 

There  can  be  no  question  as  to  the  reasonableness  ofj  the 
procedure  provided  by  Congress  in  section  4  (e)  of  the  jAct. 
The  temporary  limitation  there  imposed  on  property  rights 
has  long  been  established  as  an  integral  part  of  statute^  de¬ 
signed  to  assure  just  and  reasonable  rates0  and  the  delay  in 
putting  rate  increases  into  effect  in  the  limited  operation  of  the 
suspension  provision  of  section  4  (e)  is  a  reasonable  and  long- 
recognized  incident  of  the  legislative  process  of  regulation  of 
utility  rates. 

In  Federal  Power  Commission  v.  East  Ohio  Gas  Co.,  338 
U.  S.  464,  475.  a  claim  w*as  made  that  the  cost  to  the  company 
of  between  81,500.000  and  $2,000,000  to  comply  withj  the 
Commission's  accounting  orders  transgressed  constitutional 
limits.  But  the  Supreme  Court  rejected  the  contention  on 
the  ground  that  the  Commission’s  requirement  was  reasonably 
related  to  its  granted  powers,  and  that  the  cost  of  compliance 
was  not  an  unreasonable  burden.  Here,  as  there,  it  is  I  suf¬ 
ficient  to  note  that  the  claimed  severe  financial  injury  caused 
petitioner,  Columbian  Fuel  Corporation,  by  the  suspension 
does  not  “lay  so  heavy  a  burden”  upon  it  as  to  “overpass  the 

*  See  e.  g.  Interstate  Commerce  Act,  as  amended  March  4, 1927,  49  U.|  S.  C. 
13  (7)  (7  months) ;  Motor  Carrier  Act,  as  amended  September  8,  19-jK),  49 
U.  S.  C.  .*{10  (g)  (7  months) :  Federal  Power  Act.  1(5  I'.  S.  C.  824  ({»)  (3 
months) :  Communications  Act  of  1934.  47  U.  S.  C.  204  (3  months) ;  Bald¬ 
win's  Revised  Statutes  of  Kentucky.  §  278.190  (  8  months) ;  Revised  Statutes 
of  Missouri.  §3023  (10  months) :  Revised  Laws  of  New  Hampshire.  jChap. 
292.  §6  (0  months) ;  Utah  Code  Ann.,  1943,  §  7G-0-12  (10  months)  ;|West 
Virginia  Code  of  194.3,  §  2556  (10  months). 
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bounds  of  reason”,  as  the  Supreme  Court  said  in  American 
Telephone  &  Telegraph  v.  United  States,  299  U.  S.  232,  247. 

The  contentions  made  by  petitioner  that  the  suspension  of 
its  proposed  increase  in  rates  by  the  Commission  was  an  “un¬ 
reasonable.  capricious,  and  arbitrary”  order  (Pet.  Br.  11)  are 
without  basis  in  fact  or  law. 

II.  The  order  is  not  a  final  order  now  subject  to  judicial  review 

Petitioner’s  contention  that  the  suspension  order  is  review- 
able  (Pet.  Br.  12-13)  ignores  the  decisions  of  the  United 
States  Supreme  Court  and  the  Courts  of  Appeals  which  have 
consistently  held  that  the  governing  provisions  of  section  19 
(b)  of  the  Natural  Gas  Act  permit  review  only  of  definitive  or 
final  orders  entered  after  hearing  and  completion  of  the  ad¬ 
ministrative  process,  not  orders  of  a  preliminary,  procedural, 
or  interlocutory  nature. 

In  Federal  Power  Commission  v.  Metropolitan  Edison  Com¬ 
pany,  304  U.  S.  375,  the  Supreme  Court  held  that  the  review 
provisions  of  section  313  (b)  of  the  Federal  Power  Act  (16 
IT.  S.  C.  825e  (b))  which  exactly  correspond  to  section  19  (b) 
of  the  Natural  Gas  Act,  provide  for  review  by  the  courts  of 
definitive  or  final  orders,  but  not  orders  of  a  preliminary,  pro¬ 
cedural,  or  interlocutory  nature  (p.  384) : 

*  *  *  The  statute  contemplates  a  case  in  which  the 
Commission  has  taken  evidence  and  made  findings.  Its 
findings,  if  supported  by  evidence,  are  to  be  conclusive, 
*  *  *  The  provision  for  review  thus  relates  to  orders 
of  a  definitive  character  dealing  with  the  merits  of  a 
proceeding  before  the  Commission  and  resulting  from 
a  hearing  upon  evidence  and  supported  by  findings  ap¬ 
propriate  to  the  case. 

The  Court  further  stated  at  page  385: 

*  *  *  With  respect  to  other  regulatory  bodies,  it  has 
been  held  that  mere  preliminary  or  procedural  orders 
are  not  within  the  statutes  providing  for  review  by  the 
Circuit  Courts  of  Appeals.  Chamber  of  Commerce  v. 
Federal  Trade  Commn.,  280  F.  2d  45,  48;  Ames  Bald¬ 
win  Wyoming  Co.  v.  National  Labor  Relations  Board, 
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73  F.  2d  489,  490;  Jones  v.  Securities  &  Exchange 
Commn.,  79  F.  2d  617,  619;  298  U.  S.  1,  14  *  *  *. 

An  order  to  be  final  and  reviewable  must  “impose  an  obliga¬ 
tion,  deny  a  right  or  fix  some  legal  relationship  as  a  consumma¬ 
tion  of  the  administrative  process.”  Chicago  &  Southern  Air 
Lines ,  Inc.  v.  Waterman  Steamship  Corporation ,  333  TJ.  S.103, 
113.  In  Rochester  Telephone  Corporation  v.  United  States, 
307  U.  S.  125, 130,  the  Supreme  Court  held,  as  it  had  repeatedly 
done  before,  that  an  order  is  without  the  area  of  judicial  review 
if  “the  order  sought  to  be  reviewed  does  not  of  itself  adversely 
affect  complainant  but  only  affects  his  rights  adversely  on  the 
contingency  of  future  administrative  action.  In  view  of  tradi¬ 
tional  conceptions  of  federal  judicial  power,  resort  to  the  courts 
in  these  situations  is  either  premature  or  wholly  beyond  their 
power.” 

The  suspension  order  here  in  question  is  clearly  preliminary 
and  interlocutory.  It  specifically  provides  for  and  looks  |to  a 
hearing  on  which  a  record  and  decision  can  be  made  by|  the 
Commission  which  is  empowered  to  determine  the  issues  en¬ 
gendered  by  the  suspension  order  in  the  first  instance.  Such 
an  order  constitutes  but  a  stage  in  an,  as  yet,  incomplete  process 
of  administrative  adjudication.  It  does  not  determine  any 
matter  which  would  not  be  within  the  reach  of  the  Court  upon 
review  of  the  Commission’s  order  issued  at  the  completion  of 
the  proceedings  involving  petitioner’s  proposed  increased  rktes. 
The  order  here  sought  to  be  reviewed  was  merely  the  initiation 
of  a  proceeding  upon  the  lawfulness  of  the  petitioner’s  rate  pro¬ 
posals  in  which  a  hearing  has  already  started  and  a  means  of 
maintaining  the  status  quo  for  a  short  period.  Such  an  order, 
preliminary  in  nature,  is  not  now  reviewable. 

The  unreported  decision  of  this  Court  in  Northern  Natural 
Gas  Co.  v.  F.  P.  C.,  No.  10,726,  decided  February  8, 1951  (Ap¬ 
pendix,  infra,  p.  20) ,  is  controlling  here.  In  that  case  Northern 
Natural  had  filed  proposed  increases,  among  others,  in  rates 
for  the  sale  of  natural  gas  for  resale  for  industrial  use  Only. 
The  Commission  had  suspended  the  proposed  increased  ijates 
for  a  maximum  period  of  five  months.  In  an  application  for 
rehearing,  Northern  thereafter  challenged  the  Commission’s 


i 
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jurisdiction  to  suspend  rates  for  sale  of  gas  for  resale  for  indus¬ 
trial  use  only.  The  Commission  denied  the  application. 
Northern  Natural  then  filed  a  petition  for  review  of  the  sus¬ 
pension  order  to  the  extent  that  it  related  to  the  industrial  gas 
and  moved  for  a  stay  pending  judicial  review.  The  Commis¬ 
sion  moved  to  dismiss  the  petition  for  review  on  the  ground 
that  the  order  was  not  a  reviewable  order  entered  after  hear¬ 
ing  and  completition  of  the  administrative  process.  After  oral 
argument,  this  Court  dismissed  the  petition.7 

The  foregoing  is  not  to  indicate  that  Northern  Natural  was 
denied  appropriate  review  of  the  question  raised.  After  the 
hearing  contemplated  by  the  suspension  order  was  held,  a  com¬ 
plete  record  made,  and  the  Commission  decision  rendered  (all 
as  contemplated  by  section  19  (b)  of  the  Act),  the  question  of 
the  Commission  authority  to  suspend  the  industrial  resale  rate 
came  up  for  decision  on  judicial  review  of  the  Commission’s 
entire  rate  order  in  State  Corporation  Commission  of  Kansas  v. 
Federal  Power  Commission ,  206  F.  2d  690  (C.  A.  8,  1953). 
Upon  detailed  consideration  of  the  complete  record,  including 
the  findings  and  decision  of  the  Commission  (see  206  F.  2d  at 
698-702),  that  Court  sustained  the  Commission’s  action  stat¬ 
ing  (at  702)  that  it  found  ‘‘no  error  in  the  Commission’s  exer¬ 
cise  of  jurisdiction  in  suspending  the  proposed  schedules.”  So, 
too,  in  this  case,  a  proper  refusal  by  this  Court  to  review  at  this 
time  the  suspension  order  of  the  Commission  will  not  preclude 
an  appropriate  review  thereof  at  a  later  time,  after  the  exhaus¬ 
tion  of  the  administrative  process. 

The  public  hearing  provided  by  the  order  here  sought  to  be 
reviewed  provides  the  only  appropriate  forum  in  which  to  try 
the  issues  respecting  (1)  the  Commission’s  jurisdiction  under 
the  Natural  Gas  Act  over  the  sales  and  operations  of  petitioner, 
and  (2)  the  lawfulness  of  the  changed  and  increased  rates  pro¬ 
posed  by  petitioner.  When  such  a  hearing  has  been  completed, 
and  the  record  made,  and  the  Commission  has  reached  its  de- 

7  The  order  of  dismissal  ( Appendix,  infra,  p.  20)  was  entered  on  the  au¬ 
thority  of  United  Gas  Pipe  Line  Co.  v.  Federal  Poxocr  Commission,  181  F.  2d 
796 ;  Arrow  Aincays  v.  Civil  Aeronautics  Board,  87  U.  S.  App.  D.  C.  71,  182 
F.  2d  705  and  National  Airlines,  Inc.  v.  Civil  Aeronautics  Board,  No.  10,749, 
U.  S.  App.  D.  C.  (D.  C.  Cir.),  appeal  dismissed  December  19,  1950  (unjne- 
ported). 
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dsion  and  entered  its  order  thereon,  then,  and  only  then,  can 
petitioner  properly  have  recourse  to  this  Court  undejr  the 
procedures  provided  by  section  19  of  the  Act. 

This  same  question  has  recently  been  passed  on  by  the  United 
States  Court  of  Appeals  for  the  Fifth  Circuit  in  decisions  com¬ 
pletely  upholding  our  position.  In  Humble  Oil  &  Refining 
Company  v.  Federal  Power  Commission,  No.  15,704,  decided 
June  30.  1956,  that  Court  said  (slip  sheet  opinion  7-9)  :| 

Applying  this  test  of  reviewability,  we  have  here  a  sit¬ 
uation  where  the  Commission,  exercising  its  regulatory 
jurisdiction  and  acting  under  one  of  the  sections  of  the 
Act  which  do  not  require  a  hearing,  has  consistent  there¬ 
with  entered  an  order  without  a  hearing  first  had.  j  *  *  * 
Moreover,  the  order  in  question  is  in  no  proper! sense 
a  definitive  order.  It  is  a  mere  procedural  step  taken  at 
the  inception  of  and  not  upon  the  completion  <j>f  the 
administrative  process.  A  realistic  appraisal  Of  the 
order  and  the  function  it  performs  demonstrated  that 
it  is  interlocutory  and  that  its  issuance  had  bOt  one 
objective  in  view,  to  maintain  the  status  quo  bejtween 
seller  and  purchaser  pending  the  exercise  of  the  Com¬ 
mission’s  statutory  jurisdiction  to  inquire  into  thd  reas¬ 
onableness  of  the  rate  increase.  | 

After  distinguishing  Atlantic  Seaboard  Corporation  vi  Fed¬ 
eral  Power  Commission,  201  F.  2d  568,  the  Fifth  Circuit  con¬ 
tinued: 

What  is  really  sought  by  petitioner  is  that  this  Court 
should  halt  inquiry  at  the  threshhold  in  order  tb  rule 
in  limine  upon  the  propriety  of  the  Commission’s  action 
and  whether  it  should  proceed  further.  It  may  be  j  desir¬ 
able  that  the  law  should  provide  for  a  preliifiinary 
judicial  review  of  questions  of  this  kind,  but  in  the 
absence  of  such  a  provision  we  cannot  assume  that 
power.  If  petitioner  is  correct  in  any  or  all  of  its  several 
contentions  relating  to  the  validity  of  the  ordeb,  this 
interlocutory  suspension  order  may  infect  with  invalid¬ 
ity  the  final  definitive  order  of  the  Commission  which 
will  issue  after  hearing  had  and  findings  made  upon  evi- 
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dence.  In  that  event,  upon  judicial  review  of  the  defini¬ 
tive  order,  the  interlocutory  order  will  be  reviewable 
insofar  as  it  may  have  affected  the  final  order.  *  *  * 

Other  decisions  were  rendered  the  same  day,  based  on  the 
reasoning  in  the  Humble  case,  supra.  Union  OH  Company  of 
California  and  Louisiana  Land  and  Exploration  Company  v. 
Federal  Power  Commission,  No.  15,461 ;  Stanolind  OH  &  Gas 
Company,  et  al.  v.  Federal  Power  Commission,  No.  15,627. 

Petitioner  relies  (Pet.  Br.  12)  on  the  decision  of  the  Fourth 
Circuit  in  Atlantic  Seaboard  Corporation  v.  Federal  Power 
Commission,  201  F.  2d  568.  But,  the  particular  circumstances 
present  in  that  case  which  led  the  Fourth  Circuit  to  hold  the 
order  there  to  be  reviewable  are  absent  here  as  they  were  in  the 
Humble  case,  supra,  in  the  Fifth  Circuit,  where  that  Court 
distinguished  the  Fourth  Circuit’s  Atlantic  Seaboard  decision 
and  declined  to  follow  it. 

The  facts  of  the  Atlantic  Seaboard  case,  succinctly  stating 
the  salient  points,  were  as  follows:  On  August  15, 1952,  Atlantic 
Seaboard  tendered  for  filing  proposed  new  gas  tariffs  providing 
changed  and  increased  rates,  but  staff  members  of  the  Com¬ 
mission  notified  the  company  that  the  tendered  filing  failed  to 
comply  in  certain  particulars  with  the  regulations  of  the  Com¬ 
mission;  and  the  company,  while  contending  that  the  data 
furnished  were  in  compliance  with  the  regulations,  nevertheless 
supplied  additional  data  on  September  8, 1952.  On  September 
12,  1952,  the  Commission  entered  its  order  entering  upon  a 
hearing  and  suspending  Atlantic  Seaboard’s  tendered  filing 
until  March  9,  1952,  treating  September  8,  1952,  as  the  filing 
date.  Thereafter,  Atlantic  Seaboard  sought  review  of  the  order 
of  suspension  contending  that  the  schedules  were  filed  as  a 
matter  of  law  on  August  15  and  that  the  Commission  was  with¬ 
out  power  to  suspend  them  beyond  February  15,  1953.  Upon 
finding  that  the  supplemental  filing  by  Atlantic  Seaboard  still 
permitted  the  Commission  opportunity  to  act  upon  the  origi¬ 
nally  tendered  filing  within  the  thirty  days’  period  allowed  by 
the  Act — within  which  time  the  suspension  order  was  issued, 
and  concluding  that  the  Commission  was  insisting  upon  a 
stricter  compliance  with  its  regulations  than  even  the  courts 
are  now  prone  to  require  concerning  their  rules,  the  Court  held 
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that  the  Commission  had  improperly  exercised  its  discretion 
and  that  August  15, 1952,  should  be  recognized  as  the  date  of 
filing  for  the  purpose  of  determining  the  period  of  suspension. 
In  so  doing,  the  Court  stated: 

Section  19  (b)  of  the  Natural  Gas  Act  gives  us  pbwer 
to  review  “an  order”  of  the  commission  upon  the  petition 
of  a  party  aggrieved.  We  should  not,  of  course,  exer¬ 
cise  the  power  to  review  mere  preliminary  or  procedural 
orders  or  orders  which  do  not  finally  determine  rights 
of  the  parties.  Federal  Power  Commission  v.  Metro¬ 
politan  Edison  Co.,  304  U.  S.  375.  The  order  jhere 
sought  to  be  reviewed,  however,  is  not  of  that  sort;  It 
denies  to  petitioners  the  right  to  put  into  effect  thfe  in¬ 
creased  rate  schedules  for  a  period  of  22  days  beyond 
the  date  when  the  commission  was  legally  authoirized 
to  suspend  them,  if  petitioners  are  accorded  the  filing 
date  to  which  they  are  justly  entitled.  *  *  *  The  or¬ 
der  which  we  are  asked  to  review  is  therefore  sufficiently 
distinct  from  the  general  subject  of  the  litigation|  and 
sufficiently  final  and  definitive  to  justify  us  in  exercising 
the  power  of  review  vested  in  us  by  the  statute.  (201 
F.  2d  at  572.) 

The  Court  of  Appeals  for  the  Fifth  Circuit  in  the  Humble 
case,  supra,  where,  as  here,  review  of  a  suspension  orderj  was 
sought  on  the  ground  of  claimed  lack  of  jurisdiction  over  the 
rates  of  independent  producers,  referred  to  the  above  quoted 
language  of  the  Fourth  Circuit  in  the  Atlantic  Seaboard  esse 
and  said  (slip  sheet  opinion,  p.  3) : 

Thus  it  is  apparent  that  the  Cburt  did  not  undertake 
in  the  Atlantic  case  to  review  an  interlocutory  order, 
such  as  the  one  we  have  here,  which  is  not  definitive 
under  the  announced  test  for  reviewability  underj  sec¬ 
tion  19  (b). 

i 

Petitioner  also,  for  example,  relies  upon  the  case  of!  Co- 
lumbia  Broadcasting  System  v.  United  States,  316  U.  S.|407. 
(Pet.  Br.  12.)  But,  the  regulations  which  were  challenged 
there,  did  “not  depend  on  future  administrative  action”! but, 
instead,  operated  “to  control  such  action  and  to  determine  in 
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advance  the  rights  of  others  affected  by  it”  (316  U.  S.  at  420). 
In  the  instant  case,  the  very  nature  of  the  October  28,  1955 
suspension  order  with  its  provision  for  public  hearing  to  de¬ 
termine  the  justness  and  reasonableness  of  the  petitioner’s 
proposed  increased  rates  shows  that  it  is  but  a  procedural 
stepping  stone  to  future  administrative  action  leading  to  the 
final  resolution  of  the  issues  involved  in  petitioner’s  increased 
rate  proceedings  before  the  Commission. 

See  also  Federal  Power  Commission  v.  Union  Producing  Co., 

- U.  S.  App.  D.  C. - ,  230  F.  2d  36,  39,  certiorari  denied, 

351  U.  S.  927 ;  Gulf  Oil  Corporation  v.  Federal  Power  Com¬ 
mission,  - U.  S.  App.  D.  C. - ,  230  F.  2d  40.  c 

~i>S/  (JS  1  7 

III.  Petitioner  has  not  exhausted  its  administrative  remedies 
and  judicial  intervention  would  be  premature 

Among  the  principles  limiting  judicial  intervention  prior  to 
completion  of  administrative  action  stated  in  Aircraft  &  Diesel 
Corp.  v.  Hirsch,  331  U.  S.  752,  were :  (1)  There  must  be  the 
initiation  and  complete  exhaustion  of  administrative  remedies 
before  seeking  judicial  intervention,  and  (2)  courts  should  not 
anticipate  the  administrative  decision  with  their  own. 

Petitioner  has  sought  its  review  of  a  preliminary  order  with¬ 
out  waiting  for  a  determination  by  the  Commission  of  the  is¬ 
sues  involved.  For  this  Court  to  interfere  prior  to  a  final 
determination  by  the  Commission  would  be  tantamount  to 
anticipating  the  administrative  decision  with  its  own  and, 
therefore,  one  all-significant  facet  of  the  exhaustion  doctrine 
would  be  judicially  nullified. 

The  whole  purport  of  the  exhaustion  doctrine  is  that  the 
courts  will  not  act  where  petitioners,  to  whom  the  adminis¬ 
trative  remedies  are  available,  have  failed  to  exhaust  those 
remedies.  The  imperative  force  of  the  rule  can  scarcely  be 
overemphasized.  In  fact,  the  Supreme  Court  has  become  un¬ 
usually  peremptory  in  rejecting  attempts  of  lower  courts  to 
carve  exceptions  from  that  rule  and  rigorously  insistent  upon 
undeviating  adherence  to  the  rule.  Myers  v.  Bethlehem  Ship¬ 
building  Corporation,  303  U.  S.  41;  Macauley  v.  Watermari 
S.  S.  Corporation,  327  U.  S.  540;  Federal  Power  Commission  v. 
Arkansas  P .  &  L.  Co.,  330  U.  S.  802,  reversing  per  curiam  156 
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F.  2d  821  (C.  A.  D.  C.) ;  S.  E.  C.  v.  Otis  <&  Co.,  338  U.  S.  843, 
reversing  per  curiam  on  the  petition  for  certiorari  176  F.  2|d  34. 

It  is  also  noteworthy  that  the  Supreme  Court  has  givhn  no 
intimation  that  the  doctrine  of  exhaustion  of  administrative 
remedies  has  been  affected  by  the  enactment  of  the  Adminis¬ 
trative  Procedure  Act.  See,  e.  g.  Allen  v.  Grand  Centra ij  Air¬ 
craft  Co.,  347  U.  S.  535,  540-541 ;  Franklin  v.  Janco  Aircraft 
Corporation,  346  U.  S.  868.  The  continued  vitality  of  the  ex¬ 
haustion  rule  serves  to  demonstrate  that  the  instant  appeal  is 
premature  and  must  be  dismissed. 


CONCLUSION 


For  the  reasons  stated  herein  the  petition  for  review 
be  dismissed. 

Respectfully  submitted, 

Willard  W.  Gatchell, 

General  Counsel, 


should 


Howard  E.  Wahrenbrock, 

Assistant  General  Counsel,  \ 
Louis  C.  Kaplan, 

Attorney,  j 

Counsel  for  Respondent,  Federal  Power  Commission. 
September  1956. 
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APPENDIX 


United  States  Court  of  Appeals  for  the  District  of  Columbia 

Circuit 


No.  10726 

October  Term,  1950. 

Northern  Natural  Gas  Company,  petitioner 

v. 

Federal  Power  Commission,  respondent 

Petition  for  review  of  order  of  the  Federal  Power  Com¬ 
mission. 

Before:  Bazelon,  Fahy  and  Washington,  Circuit  Judges. 

judgment 

This  cause  came  on  to  be  heard  on  the  petition  for  review 
of  an  order  of  the  Federal  Power  Commission  in  this  case  and 
on  respondent’s  motion  to  dismiss  the  petition  for  review,  and 
was  argued  by  counsel. 

On  consideration  whereof,  It  is  ordered  and  adjudged  by  this 
Court  that  the  petition  for  review  in  this  case  be,  and  the  same 
is  hereby,  dismissed  on  the  authority  of  United  Gas  Pipe  Line 
v.  Federal  Power  Commission ,  86  U.  S.  App.  D.  C.  314, 181  F. 
2d  796;  Arrow  Airways  v.  Civil  Aeronautics  Board,  U.  S.  App. 
D.  C.  — ,  182  F.  2d  705;  National  Airlines,  Inc.  v.  Ciml  Aero¬ 
nautics  Board,  No.  10749,  U.  S'.  App.  D.  C.,  appeal  dismissed 
December  19, 1950. 

Dated  February  8, 1951. 

United  States  Court  of  Appeals  for  the  District  of  Columbia 
Circuit. 

Filed  Feb.  8,  1951. 

Joseph  W.  Stewart, 

Clerk. 

A  true  Copy,  Test:  (S)  Joseph  W.  Stewart,  Clerk  of  the 
United  States  Court  of  Appeals  for  the  District  of  Columbia 
Circuit. 
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<  am  . 

| 

Columbian  Fuel  Corporation, 

Petitioner , 
v . 

I 

Federal  Power  Commission, 

Respondent. 

i 

! 

- -»-»>— - 

i 

REPLY  BRIEF  FOR  PETITIONER 
ARGUMENT 

I.  The  unsupported  assertion  of  jurisdiction  relied 
upon  in  respondent’s  brief  is  not  the  equivalent  of  a 
proper  finding  of  jurisdiction  and  will  not  support  a 
suspension  order. 

i 

Respondents  brief  assumes  that  the  Commission  fias 
jurisdiction  over  the  petitioner.  An  unsupported  asser¬ 
tion  of  jurisdiction  by  a  commission  without  even  a  cur¬ 
sory  examination  of  the  facts  relating  to  petitioner  is  jnot 
the  equivalent  of  a  necessary  and  proper  finding  of  ji^jris- 
diction.  The  Commission,  by  opposing  petitioner’s  motion 
to  require  it  to  file  the  transcripts  in  Docket  G-143  and 
Docket  G-7009  in  the  instant  proceeding  (Pr.  Br.  1 4), 
clearly  shows  first,  that  the  Commission  did  not  examine 


the  facts  in  issue  and  second,  that  it  opposed  any  attempt 
to  bring  those  facts  before  this  Court. 

Respondent’s  brief  misconstrues  petitioner’s  argument 
as  invoking  the  principle  of  res  judicata  (Re.  Br.  3,  5-6). 
Res  judicata  denies  a  litigant  another  hearing  on  the 
previously  decided  matter.  Petitioner  here  had  a  hearing 
in  Docket  G-143  and  was  held  not  subject  to  the  Commis¬ 
sion’s  jurisdiction  (J.A.  21  et  seq.).  Since  that  time  no 
hearing  has  been  held.  Petitioner’s  filings  with  the  Com¬ 
mission  since  that  time  have  always  been  made  under  pro¬ 
test,  with  the  jurisdictional  issue  specifically  reserved 
(J.A.  51).  By  its  suspension  order  the  Commission,  with¬ 
out  ever  having  examined  the  jurisdictional  facts,  merely 
assumes  that  they  are  the  same  facts  involved  in  Interstate 
Natural  Gas  Co.,  3  F.  P.  C.  416,  Interstate  Natural  Gas 
Co.  v.  F.  P.  C.,  331  U.  S.  682,  and  other  cases  cited  in 
Phillips  Petroleum  Company  v.  Wisconsin,  347  TJ.  S.  672, 
678,  footnote  5,  referred  to  in  respondent’s  brief  at  page  6. 
This  assumption  by  the  Commission  is  without  support 
and  the  record  here  shows  that  the  Commission  did  not 
even  review  its  own  files  in  Docket  G-143  before  reversing 
itself  and  holding  petitioner  subject  to  its  jurisdiction 
based  on  the  false  assertion  of  jurisdiction. 

The  Commission’s  citation  of  Federal  Communications 
Commission  v.  Pottsville  Broadcasting  Company,  309 
U.  S.  134  (Re.  Br.  3,  5),  Wilbur  v.  United  States,  281  U.  S. 
206  (Re.  Br.  3,  5),  Virginian  Railway  Company  v.  United 
States,  272  U.  S.  658  (Re.  Br.  3,  5),  National  Labor  Rela¬ 
tions  Board  v.  Baltimore  Transit  Company,  3rd  Cir.,  140 
F.  2d  51,  cert.  den.  321  U.  S.  795  (Re.  Br.  3,  5),  and  Pan¬ 
handle  Eastern  Pipeline  Company  v.  F.  P.  C.,  3rd  Cir., 
No.  11,734,  decided  July  25, 1956  (Re.  Br.  3)  is  irrelevant 
here  because  in  each  of  those  cases  hearings  had  been  held 
and  evidence  taken  as  to  whether  or  not  the  parties 
aggrieved  were  subject  to  the  jurisdiction  of  the  agency 
involved. 
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II.  The  suspension  order  is  not  “preliminary”  |or 
“procedural”  as  asserted  in  respondent’s  brief  at  page 
12  and  it  does  constitute  an  unequi vocable  assertion 
of  power  over  petitioner  that  presently  causes  severe 
and  measurable  injury  to  petitioner  and  is,  therefore, 
reviewable. 

j 

The  suspension  order  is  final  and  conclusive  with  re¬ 
spect  to  the  matters  within  its  scope.  The  Commission 
has  no  power  to  refund  to  the  petitioner  funds  withhold 
from  it  during  the  five  month  suspension  period.  State 
Corporation  Commission  of  Kansas  v.  F.  P.  C.,  8th  Cir. 
215  F.  2d  176,  Hope  Natural  Gas  Company  v.  F.  P.  C .,  4th 
Cir.  134  F.  2d  287,  310.  Petitioner  is,  therefore,  presently 
irrevocably  financially  injured  by  the  suspension  order. 
Further,  the  Commission  has  no  right  to  maintain  the 
“status  quo”  unless  it  has  jurisdiction  over  petitioner. 
The  Commission  did  not  examine  any  facts  or  evidence 
upon  which  it  could  find  that  it  had  jurisdiction.  The  sus¬ 
pension  order,  therefore,  constitutes  a  clear^uifequivocable 

i 

assertion  of  power  over  petitioner  entitling  petitioner!  a 
review  of  it.  Atlantic  Seaboard  Corporation  v.  F.  P.  p., 
201  F.  2d  56S,  which  involved  an  illegal  suspension  order 
and  decided  that  it  was  reviewable.  See  also  to  the  safiie 
effect  Phillips  Petroleum  Company  v.  F.  P.  C.,  10th  Cir. 
227  F.  2d  470,  and  the  decision  of  this  Court  in  Isbrandtspn 
Co.  v.  United  States,  93  U.  S.  App.  D.C.  293,  211  F.  £d 
51,  cert.  den.  347  U.  S.  990. 

Federal  Power  Commission  v.  Metropolitm  Edison  Clp., 
304  U.  S.  375  cited  by  the  respondent  (Re.  Br.  12)  dc^es 
not  invalidate  any  of  the  principles  stated  above,  it  merely 
holds  that  a  company  cannot  prevent  an  investigation  of 
itself  by  a  regulatory  agency  by  instituting  a  proceeding 
in  court  on  the  contention  that  the  Commission  has  ho 
jurisdiction  over  it. 
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Here  petitioner  has  attempted  to  obtain  a  reexamina¬ 
tion  of  the  jurisdictional  issue  rather  than  to  make  an 
attempt  to  block  such  a  determination. 

The  test  of  the  reviewability  of  the  instant  order  is 
clearly  stated  in  Phillips  Petroleum  Company  v.  F.  P.  C. 
supra,  where  the  court  stated  at  page  474 : 

“The  ultimate  test  of  reviewability  is  not  found 
in  an  over  refined  technique  *  *  *  Reviewability 
extends  to  an  order  issued  by  the  Commission 
which  finally  determines  the  legal  rights  of  the 
parties  with  respect  to  matters  within  the  scope  of 
review.” 

The  instant  order  clearly  meets  the  test  because,  if  it  is 
sustained,  the  final  order  in  Docket  G-143  will  have  been 
reversed  and  petitioner  will  have  lost  the  increased  rate 
for  the  five  month  period  without  ever  having  been 
granted  its  requested  reexamination  of  the  jurisdictional 
issue. 

The  Commission  has  asserted  its  assumed  jurisdiction 
over  petitioner  without  ever  having  reexamined  the  juris¬ 
dictional  facts. 

The  cases  cited  by  respondent  (Re.  Br.  18-19)  have  no 
application  to  the  present  situation. 

Petitioner  here  is  not  seeking  to  invalidate  the  Natural 
Gas  Act.  Aircraft  <6  Diesel  Corp.  v.  Hirsch,  331  U.  S.  752 
(Re.  Br.  18),  involved  an  attempt  to  invalidate  the  Re¬ 
negotiation  Acts. 

Petitioner  here  is  not  seeking  a  declaratory  judgment 
that  it  is  not  subject  to  the  Natural  Gas  Act.  Macauley 
v.  Waterman  Steamship  Corp.,  327  U.  S.  540  (Re.  Br.  4, 
18),  involved  a  declaratory  judgment  that  the  company  was 
not  subject  to  the  Renegotiation  Acts  and  F.  P.  C.  v. 
Arkansas  P.  <&  L.  Co.,  330  U.  S.  802,  reversing  156  F.  2d 
821  (C.A.  D.C.)  (Re.  Br.  4,  18),  involved  a  declaratory 


judgment  as  to  whether  the  Federal  Power  Commission 
or  the  Arkansas  Public  Service  Commission  had  juris¬ 
diction  over  the  company. 

Petitioner  here  is  not  seeking  to  enjoin  the  Commission 
from  holding  a  hearing.  In  Myers  v.  Bethlehem  Shipbuild¬ 
ing  Cory.,  303  U.  S.  41  (Re.  Br.  4,  18),  the  company  sought 
to  enjoin  the  National  Labor  Relations  Board  from  holding 
a  hearing  and  in  S.  E.  C.  v.  Otis  &  Co.,  338  U.  S.  $43, 
reversing  176  F.  2d  34  (C.A.  D.C.)  (Re.  Br.  4,  19),  |the 
company  sought  to  enjoin  a  proceeding  against  it  by  the 
S.  E.  C. 


To  permit  the  Commission  to  issue  a  suspension  orfcler 
without  ever  having  reexamined  the  facts  as  to  whether 
or  not  petitioner  is  subject  to  the  Commission’s  jurisdic¬ 
tion  strikes  at  the  very  ‘ 1 heart”  of  the  “regulatory  Sys¬ 
tem”  and  denies  petitioner’s  right  to  collect  increased 
rates  for  the  suspension  period  prior  to  a  proper  deter¬ 
mination  that  it  is  subject  to  any  regulation  at  all. 

The  Commission  had  decided  after  hearing  in  Docket 
0-143  that  the  petitioner  was  not  subject  to  its  jurisdic¬ 
tion  (J.  A.  21  et  seq.).  Since  that  time  petitioner  has 
made  all  of  its  filings  under  protest  (J.  A.  51),  and  has 
consistently  attempted  to  obtain  from  the  Commission  a 
determination  of  the  jurisdictional  issue  here  involved. 


If  this  Court  invalidates  the  suspension  order,  the  Com¬ 
mission  will  be  required  to  make  that  redeterminatjion 
before  it  is  permitted  to  suspend  petitioner’s  rates  for  pie 
period  here  involved. 


6 


Conclusion 

Wherefore,  having  demonstrated  to  the  Court  that  the 
order  complained  of  was  invalid  and  is  reviewable,  peti¬ 
tioner,  therefore,  prays  that  this  Court  enter  a  judgment 
setting  said  order  aside  and  such  other  orders  as  to  this 
Court  may  seem  just. 

Dated:  September  26,  1956. 

Respectfully  submitted, 


Harry  J.  Gerrity, 

Attorney  for  Petitioner , 

Office  and  P.  0.  Address, 

Suite  1001  Hill  Building, 

17th  and  Eye  Streets, 
Washington  6,  D.  C. 


Of  Counsel: 

Frederick  H.  Stokes, 
Frederic  A.  Collins, 
Donald  L.  Wallace, 

Clark,  Carr  &  Ellis, 
120  Broadway, 

New  York  5,  New  York. 
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Columbian  Fuel  Corporation, 
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Federal  Power  Commission, 
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PETITION  FOR  REVIEW  OF  ORDER  OF  THE 
FEDERAL  POWER  COMMISSION 

To  the  Honorable  the  Judges  of  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia : 


Columbian  Fuel  Corporation,  being  aggrieved  by  the 
order  issued  by  the  Federal  Power  Commission  on  Novem¬ 
ber  29,  1955,  in  the  proceeding  bearing  said  Commission’s 
Docket  No.  G-9573,  hereby  petitions  this  Court,  pursuant 
to  Section  717r  of  Title  15  of  the  United  States  C<^de,  to 
review  and  set  aside  said  order,  and  shows  as  follows!: 

! 

1.  Petitioner  is  a  corporation  organized  under  the  laws 
of  the  State  of  Delaware. 

2.  On  November  18,  1931  petitioner  (formerly  Piney 
Oil  &  Gas  Company)  entered  into  contracts  (hereinafter 
called  the  “Warfield  Contracts”)  with  Warfield  Natural 
Gas  Company,  the  predecessor  in  title  to  United  Fuel  Gas 
Company  (hereinafter  called  “Fuel”)  whereby  Fi^el  be¬ 
came  the  purchaser  of  natural  gas  produced  from!  some 
83,000  acres  in  the  “Eastern  Kentucky  Gas  Field”. 

3.  The  Warfield  Contracts  provided  that  the  j  sales 
price  of  the  natural  gas  should  be  determined  at  five  year 


! 
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intervals  by  agreement  of  the  parties  or,  failing  such  agree¬ 
ment,  by  arbitration  as  to  the  “reasonable  market  value”. 

4.  On  October  17,  1938,  petitioner,  reserving  its  rights 
to  contest  the  jurisdiction  of  the  Federal  Power  Commission 
over  it,  tiled  the  Warfield  Contracts,  and  the  supplements 
thereto,  with  the  Commission. 

5.  On  September  20,  1939,  while  again  reserving  the 
jurisdictional  question,  petitioner  filed  a  statement  to  the 
effect  that  in  accordance  with  the  Warfield  Contracts  in¬ 
creased  rates  and  charges  for  the  sale  of  gas  would  become 
effective  on  November  1, 1939. 

6.  On  October  31, 1939,  the  Commission  issued  an  order 
suspending  changes  in  the  price  of  natural  gas  furnished 
by  petitioner  to  Fuel  under  the  Warfield  Contracts,  as 
amended,  between  them. 

7.  After  an  extensive  hearing,  the  Commission  (1)  va¬ 
cated  its  order  of  October  31, 1939  suspending  the  proposed 
increased  rate  under  the  Warfield  Contracts;  and  (2)  dis¬ 
missed  the  proceedings  for  want  of  jurisdiction.  In  the 
Matter  of  Columbian  Fuel  Corporation,  Docket  No.  G-143, 
Opinion  No.  48,  June  29,  1940,  2  F.  P.  C.  200.  A  copy  of 
the  Order  Dismissing  Proceedings  for  Want  of  Jurisdic¬ 
tion  is  attached  hereto  marked  Exhibit  “A”  and  made  a 
part  hereof. 

8.  The  Commission,  on  August  6, 1954,  issued  its  Order 
No.  174-A,  Docket  No.  R-138,  wherein  it  defined  an  “inde¬ 
pendent  producer”  as  a  person  who  is  engaged  “in  the 
production  or  gathering  of  natural  gas  and  who  transports 
natural  gas  in  interstate  commerce  or  sells  natural  gas  in 
interstate  commerce  for  resale,  but  who  is  not  primarily 
engaged  in  the  operation  of  an  interstate  pipe  line”. 

9.  On  November  30,  1954,  pursuant  to  said  Order  No. 
174-A,  petitioner  filed  an  application  for  a  certificate  of 
public  convenience  and  necessity  or  in  the  alternative  for 
a  disclaimer  of  jurisdiction  as  to  the  Warfield  Contracts 
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and  it  filed  the  Warfield  Contracts  with  the  supplements 
thereto  with  the  Federal  Power  Commission  under  protest 
and  subject  to  petitioner’s  disclaimers  of  jurisdiction.  'The 
Warfield  Contracts  were  designated  by  the  Federal  Power 
Commission  as  petitioner’s  Rate  Schedules  Nos.  9  and  30, 
and  assigned  Docket  No.  G-7009  to  the  application. 

10.  In  the  said  application  petitioner  alleged: 

“Applicant  [petitioner]  does  not  admit  that  it  Is  a 
natural  gas  company  or  that  the  sale  of  gas  for  which 
a  certificate  is  here  sought  is  subject  to  the  jurisdic¬ 
tion  of  the  Commission;  on  the  contrary,  Applicant 
contends  that  it  is  not  a  natural  gas  company  und 
that  the  sale  herein  described  is  not  subject  to  the 
jurisdiction  of  the  Commission,  but  Applicant  makes 
this  application  solely  for  the  purpose  of  complying 
with  said  Order  No.  174- A  and  thereby  avoiding  any 
penalty  which  might  be  incurred  by  a  failure  to 
comply  with  the  provisions  of  said  Order  No.  174^A 
or  the  Natural  Gas  Act.  Accordingly,  this  applica¬ 
tion  is  filed  under  protest  and  without  the  waiving 
by  Applicant  of  any  rights  under  Section  l(bj  of 
the  Natural  Gas  Act  or  otherwise.” 

j 

11.  Petitioner  is  a  private  corporation  not  a  pujblic 
utility  engaged  in  the  production  of  natural  gas  and  Joil. 
It  holds  no  franchises,  it  exercises  no  power  of  emiiient 
domain,  enjoys  no  monopoly,  transports  no  gas  across  pny 
state  boundary  and  owns  or  operates  no  pipe  line  save  the 
field  gathering  lines  necessary  to  connect  its  wells  with  the 
pipe  lines  into  which  its  gas  production  is  delivered.  is 
a  subsidiary  of  Columbian  Carbon  Company,  a  corporation 
principally  engaged  in  the  manufacture  of  carbon  blackj 

12.  On  November  18,  1955,  the  Commission  in  its 
Docket  Nos.  G-7005  to  G-7017,  inclusive,  and  G-7019,  issued 
a  Notice  of  Applications  and  Date  of  Hearing  in  whicn  it 
consolidated  fourteen  applications  for  certificates  of  public 
convenience  and  necessity,  which  applications  included  Said 
Docket  No.  G-7009,  and  set  the  hearing  of  these  applications 
for  December  27,  1955.  The  Warfield  Contracts  and  jthe 

i 
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sales  thereunder  are  the  subject  matter  of  the  said  Docket 
No.  G-7009,  as  set  forth  in  paragraph  9  hereof. 

13.  On  December  27,  1955,  pursuant  to  said  Commis¬ 
sion’s  said  Notice  referred  to  in  paragraph  12  hereof,  a 
hearing  was  convened  before  Joseph  Zwerdling,  Presiding 
Examiner  of  the  Commission. 

14.  Petitioner  appeared  and  moved  that  the  proceed¬ 
ings  in  Docket  No.  G-7009  be  severed  and  set  down  for 
hearing  at  a  future  date  on  the  grounds  that  evidence  be 
introduced  in  that  docket  as  to  whether  or  not  the  Com¬ 
mission  has  jurisdiction  over  the  subject  matter. 

15.  The  Staff  Counsel  of  said  Commission  stated  he 
did  not  object  to  the  motion  and  offered  no  evidence  what¬ 
soever  to  said  Docket  No.  G-7009. 

16.  The  Presiding  Examiner  stated  that  at  the  conclu¬ 
sion  of  the  hearing  he  would  certify  the  motion  to  sever  to 
the  Commission  for  the  Commission’s  action. 

17.  On  January  11,  1956,  the  Commission  issued  its 
Findings  and  Order  Issuing  Certificates  of  Public  Con¬ 
venience  and  Necessity  in  all  the  consolidated  dockets, 
including  Docket  No.  G-7009.  By  the  said  Order  the  Com¬ 
mission  purported  to  find,  among  other  things,  that  the 
hearing  was  uncontested  and  that  petitioner  is  subject  to 
the  jurisdiction  of  the  Commission  in  Docket  No.  G-7009. 

IS.  Upon  information  and  belief,  the  Commission  has 
not  acted  upon  the  motion  to  sever  referred  to  in  para¬ 
graph  14  above. 

19.  The  failure  of  the  Commission  to  act  on  the  said 
motion  to  sever  and  its  issuance  of  its  Findings  and  Order 
Issuing  Certificates  of  Public  Convenience  and  Necessity 
without  evidence  as  aforesaid  has  been  called  to  the  atten¬ 
tion  of  the  Commission’s  staff  and  failing  action  a  petition 
for  rehearing  will  be  presented. 
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20.  Prior  to  September  30,  1955,  and  pursuant  to  I  the 
provisions  of  the  Warfield  Contracts,  representatives  of 
petitioner  and  Fuel  had  extensive  negotiations  as  to  [the 
price  to  be  paid  by  Fuel  to  petitioner  during  the  five  jfear 
period  beginning  November  1, 1955  and  a  supplement,  dated 
September  27, 1955,  was  entered  into  providing  for  the  j^rice 
for  the  five  year  period  commencing  November  1,  1955.  ; 

21.  On  September  30,  1955  petitioner  filed  with  |  the 
Commission  the  said  supplement  to  the  Warfield  Contracts 
as  a  supplement  to  its  Federal  Power  Commission  Kate 
Schedule  No.  10  reserving  its  right  to  except  to  and  object 
to  the  procedure  and  jurisdiction  of  said  Commission.  I 

22.  On  October  28,  1955,  said  Commission,  without 
hearing,  issued  its  order,  a  copy  of  which  is  attached  hereto 
marked  Exhibit  “B”  and  made  a  part  hereof,  finding  the 
said  rate  schedule  to  be  for  sales  subject  to  the  jurisdiction 
of  said  'Commission,  ordering  a  public  hearing  concerning 
the  lawfulness  of  said  proposed  changes  and  suspending 
the  use  thereof  until  April  1,  1956  for  lack  of  sufficient 
grounds  to  warrant  shortening  the  suspension  period  land 
denying  petitioner’s  application  for  a  shortened  suspension 
period. 

23.  On  November  3, 1955,  and  within  30  days  after  the 
issuance  of  said  order,  petitioner  filed  with  the  Commission 
an  application  for  rehearing,  pursuant  to  Section  717|r  of 
Title  15  of  the  United  States  Code. 

24.  On  November  29,  1955,  the  Commission  issued  an 
Order  Denying  Application  for  Reconsideration  and 
tion  or  Amendment,  a  copy  of  which  is  attached 
marked  Exhibit  “t1”  and  made  a  part  hereof. 

25.  Petitioner  avers  that  said  Order  of  the  Commission 
issued  in  Docket  No.  G-9573  on  November  29,  1955  isj  un¬ 
reasonable,  capricious,  arbitrary  and  contrary  to  law!  for 
the  following  reasons : 
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A.  The  Commission  erred  in  suspending  the  price 
established  pursuant  to  the  Warfield  Contracts  ex 
parte  without  taking  evidence  or  acting  upon  peti¬ 
tioner’s  request  for  disclaimer  of  jurisdiction; 

B.  The  Commission  erred  in  finding  ex  parte  in  its 
Order  that  it  had  jurisdiction  over  petitioner  with¬ 
out  taking  evidence  and  without  reversing  its  find¬ 
ings  of  lack  of  jurisdiction  over  the  Warfield  Con¬ 
tracts  as  made  after  hearing  in  Docket  No.  G-143; 

C.  The  Commission  erred  in  suspending  a  price  ex 
parte  which  price  was  established  pursuant  to  the 
terms  of  the  Warfield  Contracts  which  were  exe¬ 
cuted  prior  to  the  enactment  of  the  Natural  Gas  Act. 

26.  All  of  the  foregoing  objections  to  said  Order  were 
set  forth  and  urged  by  petitioner  before  the  Commission 
in  the  application  for  rehearing  referred  to  in  paragraph 
23  of  this  petition. 

Petitioner  therefore  prays  that  this  Honorable  Court 
may  review  said  order  and  enter  a  judgment  setting  said 
order  aside,  and  that  such  other  orders  may  be  made  herein 
as  to  the  Court  may  seem  just. 

Dated:  January  19,  1956. 

Harry  J.  Gerrity, 
Attorney  for  Petitioner , 
Office  and  P.  0.  Address, 
Suite  1001  Hill  Building, 
17th  and  Eye  Streets, 
Washington,  D.  C. 

Of  Counsel: 

Frederick  H.  Stokes, 

Frederic  A.  Collins,  .  . 

Clark,  Carr  &  Ellis, 

120  Broadway, 

New  York  5,  New  York. 


UNITED  STATES  OF  AMERICA 
United  States  Court  of  Appeals  for  the 
District  of  Columbia 


! 

i 


State  of  New  York  1 
County  of  New  York  J  ss'* 

I 

! 

Carl  E.  Kayser,  being  duly  sworn,  deposes  and  |  says 
that  he  is  an  officer,  to  wit,  the  President  of  Columbian 
Fuel  Corporation,  the  petitioner  above  named ;  that  hp  has 
read  the  foregoing  petition;  that  as  to  the  allegations  con¬ 
tained  therein  he  is  credibly  informed  and  believes  the  same 
to  be  true.  j 

Carl  E.  Kayser. 

Sworn  to  before  me  this 
19th  day  of  January,  1956. 

Margaret  Ann  Moerlins  J 

Notary  Public 

MARGARET  ANN  MOERLINS 
Notary  Public,  State  of  New  York 
No.  41-7980250 
Qualified  in  Queens  County 
Cert,  filed  in  New  York  County 
Commission  Expires  March  30th,  1956 
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Exhibit  “A” 

UNITED  STATES  OF  AMERICA 
Federal  Power  Commission 

Commissioners:  Leland  Olds,  Chairman;  Claude  L. 
Draper,  Basil  Manly,  Clyde  L.  Seavey,  concurring. 
John  W.  Scott,  dissenting. 


June  29,  1940 


Docket  No.  G-143 
In  the  Matter  of 
Columbian  Fuel  Corporation 

ORDER  DISMISSING  PROCEEDINGS  FOR 
WANT  OF  JURISDICTION 

Upon  consideration  of  the  orders  previously  issued  in  this 
case ;  the  evidence  of  record ;  the  briefs  filed  by  Colum¬ 
bian  Fuel  Corporation,  Counsel  for  the  Federal  Power 
Commission,  and  as  amici  curiae,  the  State  of  West 
Virginia,  the  Public  Service  Commission  of  West  Vir¬ 
ginia,  the  Public  Service  Commission  of  Kentucky,  the 
Mid-Continent  Oil  &  Gas  Association,  the  Independent 
Petroleum  Association  of  America  and  the  National 
Association  of  Railroad  and  Utilities  Commissioners; 
and  the  oral  arguments  of  interested  participants  made 
to  this  Commission,  sitting  en  banc,  on  June  17,  1940; 
the  Commission,  having  on  this  date  entered  its  Opinion 
No.  48,  containing  its  findings  of  fact  and  conclusions 
therefrom,  which  opinion,  findings  and  conclusions  are 
hereby  referred  to  and  made  a  part  hereof ;  it  is  ordered 
that: 
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(1)  The  order  of  October  31,  1939,  suspending  the  pro¬ 
posed  increased  rate  filed  by  the  Columbian  |Fuel 
Corporation  be  and  it  is  hereby  vacated ;  and  j 

(2)  All  proceedings  herein  be  and  they  are  hereby  dis¬ 
missed  for  want  of  jurisdiction. 

By  the  Commission. 

i 

Leon  M.  Fuquas 
Leon  M.  Fuquay, 
Secretary. 

i 


i 


i 


> 
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Exhibit  “B” 


UNITED  STATES  OF  AMERICA 
Federal  Power  Commission 

Before  Commissioners:  Jerome  K.  Juykendall,  Chairman ; 
Claude  L.  Draper,  Frederick  Stueck  and  William 
R.  Connole. 

Docket  No.  G-9573 

In  the  Matter  of 
Columbian  Fuel  Corporation 

ORDER  SUSPENDING  PROPOSED  CHANGES  IN 
RATES  AND  DENYING  PETITION  FOR 
SHORTENED  SUSPENSION  PERIOD 

Columbian  Fuel  Corporation  (Applicant),  on  September 
30,  1955,  tendered  for  filing  proposed  changes  in  presently 
effective  rate  schedules  for  sales  subject  to  the  jurisdiction 
of  the  Commission.  The  proposed  changes,  which  constitute 
increased  rates  and  charges,  are  contained  in  the  following 
designated  filings,  which  are  proposed  to  become  effective 
on  the  date  shown : 


Bate  Schedule 

Description  Purchaser  Designation 


Effective 

Date1 


Supplemental 
Agreement,  dated 
September  27,  1955 


United  Fuel  Supplement  No.  11  to 

Gas  Company  Applicant’s  FPC  Gas 

Rate  Schedule  No.  10 


Notice  of  Change,  United  Fuel  Supplement  No.  12  to 

dated  September  29,  Gas  Company  Applicant’s  FPC  Gas 
1955  Rate  Schedule  No.  10 


Nov.  1,  1955 


Nov.  1,  1955 


1  The  stated  effective  date  is  the  first  day  after  expiration  of  the 
required  thirty  days’  notice,  or  the  effective  date  proposed  by  Appli¬ 
cant  if  later. 
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On  October  14, 1955,  Applicant  filed  a  petition  requesting 
a  shortened  suspension  period  of  one  week. 

The  increased  rates  and  charges  proposed  in  the  afore¬ 
said  filings  have  not  been  shown  to  be  justified,  and  may 
be  unjust,  unreasonable,  unduly  discriminatory,  or  prefer¬ 
ential,  or  otherwise  unlawful. 

The  Commission  finds:  I 

(1)  Applicant’s  petition  requesting  a  shortened  suspen¬ 
sion  period  does  not  present  sufficient  facts  to  war¬ 
rant  shortening  the  suspension  period  to  one  week. 

i 

(2)  It  is  necessary  and  proper  in  the  public  interest!  and 
to  aid  in  the  enforcement  of  the  provisions  o^  the 
Natural  Gas  Act  that  the  Commission  enter  upon  a 
hearing  concerning  the  lawfulness  of  the  said  pro¬ 
posed  changes,  and  that  the  above-designated  |sup- 
plements  be  suspended  and  the  use  thereof  deferred 
as  hereinafter  ordered. 


The  Commission  orders: 


(A)  Pursuant  to  the  authority  contained  in  Sections  4 
and  15  of  the  Natural  Gas  Act  and  the  Commission’s 
General  Rules  and  Regulations  (18  CFR,  Chapter 
I),  a  public  hearing  be  held  upon  a  date  to  be  fixed 
by  notice  from  the  Secretary  concerning  the  lawful¬ 
ness  of  said  proposed  changes  in  rates  and  charges ; 
and,  pending  such  hearing  and  decision  thereon^  the 
above-designated  supplements  be  and  the  Same 
hereby  are  suspended  and  the  use  thereof  deferred 
until  April  1,  1956,  for  lack  of  sufficient  grounds 
to  warrant  shortening  the  suspension  period,! and 
until  such  further  time  as  they  are  made  effective 
in  the  manner  prescribed  by  the  Natural  Gas  Act. 
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(B)  Interested  State  commissions  may  participate  as 
provided  by  Sections  1.8  and  1.37(f)  of  the  Com¬ 
mission’s  Rules  of  Practice  and  Procedure  [18  CFR 
1.8  and  1.37(f)]. 

By  the  Commission. 

J.  H.  Gutride, 
Acting  Secretary 


Adopted:  October  21,  1955 
Issued:  October  28,  1955 
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Exhibit  “C” 

UNITED  STATES  OF  AMERICA 
Federal  Power  Commission 

. 

! 

Before  Commissioners :  Jerome  K.  Kuykendall,  Chairman; 
Claude  L.  Draper,  Seaborn  L.  Digby,  Frederick  StiIeck 
and  William  R.  Connole. 

Docket  No.  G-9573 

In  the  Matter  of 
Columbian  Fuel  Corporation 

i 

ORDER  DENYING  APPLICATION  FOR  I 
RECONSIDERATION  AND  VACATION 
OR  AMENDMENT 

On  November  3, 1955,  Columbian  Fuel  Corporation  ( Co¬ 
lumbian  Fuel)  filed  an  application  for  reconsideration  and 
vacation  or  amendment  of  the  Commission’s  order  issued 
October  28,  1955,  suspending  proposed  changes  in  pates 
and  denying  petition  for  shortened  suspension  period.  I  Co¬ 
lumbian  Fuel  requests  that  upon  reconsideration  the  Com¬ 
mission  disclaim  jurisdiction  of  the  sale  of  natural  gas  here 
involved  and  vacate  its  suspension  order  or  amend  its  opder 
to  provide  that  the  proposed  increased  rates  and  changes, 
designated  Supplement  Nos.  11  and  12  to  its  FPC  Gas  ftate 
Schedule  No.  10  covering  the  sale  of  natural  gas  to  United 
Fuel  Gas  Company,  be  suspended  and  the  use  thereof}  de¬ 
ferred  only  until  December  1, 1955,  rather  than  until  Appil  1, 
1956,  as  provided  by  the  Commission’s  order  issued  Octo¬ 
ber  28,  1955. 

i 

I 

The  Commission  finds: 

! 

The  grounds  for  reconsideration  alleged  in  the  appli¬ 
cation  do  not  present  any  questions  of  fact  or  law  wjhich 
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either  were  not  fully  considered  by  the  Commission  when 
it  adopted  said  order,  or  which  having  been  now  con¬ 
sidered  warrant  any  change  in,  or  modification  of,  such 
order. 

The  Commission  orders : 

The  application  for  reconsideration  and  vacation  or 
amendment  be  and  hereby  is  denied. 

By  the  Commission.  Commissioner  Digby  not  participating 

Leon  M.  Fuquay, 
Leon  M.  Fuquay, 
Secretary 


Adopted:  November  23,  1955 
Issued:  November  29,  1955 


PAMPHLET  COPY  OF  FEDERAL  POWER 
COMMISSION  ORDER  NO.  174-A 


States  (Court  nf  Appeals  | 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT! 


No.  13,129 


COLUMBIAN  FUEL  CORPORATION, 

Petitioner, 


FEDERAL  POWER  COMMISSION, 

Respondent. 


PETITION  FOR  REVIEW  OF  ORDER  OF  THtE 
FEDERAL  POWER  COMMISSION 


F  -3  1956 


CLE.:K  0 


-  •  .  S 

H  .  i— .  '»■  -  -  *  U— — 

Of  Counsel: 

Frederick  H.  Stokes, 
Frederic  A.  Collins, 
Donald  L.  Wallace, 

Clark,  Carr  &  Elus, 
120  Broadway, 

New  York  5,  New  York. 


Harry  J.  Gerrity, 
Attorney  for  Petitioner , 
Office  and  P.  0.  Address, 
i  Suite  1001  Hill  Building! 


17th  and  Eye  Streets, 
Washington  6,  p.  C. 
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APPENDIX  A 

Compliance  by  Natural  Gas  Producers  and  Gatherers 
with  Certificate  and  Rate  Requirements 
Order  No.  174-A 

I 

(Adopted  July  30,  1954;  issued  August  6,  1954) 

Order  Prescribing  Regulations  Governing  the  Filing  of 
Rate  Schedules  and  Applications  for  Certificates  of  Public 
Convenience  and  Necessity  by  Producers  and  Gatherers 
of  Natural  Gas  Which  Are  Also  Natural  Gas  Companies, 
and  Waiver  of  Accounting  Requirements 

By  order  No.  174  issued  July  16,  1954  (19  F.  R.  4o34) 
the  Commission  amended  Part  154 — Rate  Schedules  j  and 
Tariffs,  and  Part  157 — Applications  for  Certificates  of 
Public  Convenience  and  Necessity,  Subchapter  E — Regu¬ 
lations  under  the  Natural  Gas  Act,  Chapter  I,  Titl$  18, 
Code  of  Federal  Regulations,  by  prescribing  regulations 
governing  the  filing  of  rate  schedules  and  application^  for 
certificates  of  public  convenience  and  necessity  by  persons 
engaged  in  the  production  and  gathering  of  natural!  gas 
and  held  by  the  Supreme  Court  to  be  subject  to  al|  the 
requirements  of  the  Natural  Gas  Act  in  Phillips  Petroleum 
Company  v.  Wisconsin  et  al.,  347  U.  S.  672. 

Upon  further  consideration  of  the  matter,  the  Con^mis- 
sion  finds: 

(1)  Sections  157.23, 157.24  and  157.25  of  the  Regulations 
under  the  Natural  Gas  Act  prescribed  by  Order  No.|  174 
should  be  revised,  as  hereinafter  provided,  so  as  to  ajllow 
those  proposing  to  engage  in  the  transportation  or  sa^e  of 
natural  gas  in  interstate  commerce  as  independent  pro- 


i 

i 
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ducers  to  use  one  of  the  simpler  forms  of  application  there¬ 
in  provided  and  to  clarify  some  of  the  requirements  of 
those  forms,  and  to  clarify  Section  154.94.  Section  154.102, 
Posting,  should  be  eliminated  and  Section  154.103,  Appli¬ 
cability,  should  be  re-numbered  as  Section  154.102. 

(2)  The  other  sections  in  Parts  154  and  157  of  the  Regu¬ 
lations  under  the  Natural  Gas  Act  prescribed  by  Order 
No.  174  which  are  not  being  revised  or  eliminated  should 
be  readopted  and  as  so  readopted,  together  with  the  re¬ 
vised  Sections  157.23,  157.24  and  157.25,  are  necessary  and 
appropriate  to  carry  out  the  provisions  of  the  Natural 
Gas  Act. 

The  Commission,  acting  pursuant  to  the  authority 
granted  by  the  Natural  Gas  Act,  particularly  Sections  4, 
7  and  16  thereof  (52  Stat.  822,  824,  830;  15  U.  S.  C.  717c, 
717f  and  717w),  and  subject  to  the  provisions  of  Sections 
3  and  4  of  the  Administrative  Procedure  Act  (60  Stat. 
238;  5  U.  S.  C.  1002,  1003),  orders: 

(A)  Part  154 — Rate  Schedules  and  Tariffs — of  Sub¬ 
chapter  E,  Regulations  under  the  Natural  Gas  Act,  Chap¬ 
ter  I  of  Title  18,  Code  of  Federal  Regulations,  is  amended 
by  adding  thereto  new  sections  reading  as  follows: 

Compliance  by  Natural  Gas  Producers  and  Gatherers 
with  Certificate  and  Rate  Requirements 

Sec.  154.91.  Applicability — (a)  An  “independent  pro¬ 
ducer^  as  that  term  is  used  in  this  part  means  any  person 
as  defined  in  the  Natural  Gas  Act  who  is  engaged  in  the 
production  or  gathering  of  natural  gas  and  who  transports 
natural  gas  in  interstate  commerce  or  sells  natural  gas  in 
interstate  commerce  for  resale,  but  who  is  not  primarily 
engaged  in  the  operation  of  an  interstate  pipeline. 
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(b)  The  filings  with  regard  to  all  sales  required  under 
Sec.  154.92,  Sec.  154.94  and  Sec.  157.23  may  be  mad£  by 

(1)  an  operator  of  one  or  more  wells  under  co-ownership, 

(2)  an  operator  where  a  group  of  producers  are  utilized 
for  production  and  sale,  or  (3)  an  operator  of  a  jjant 
processing  natural  gas  and  located  in  the  producing  ^.rea 
of  the  gas  which  it  processes  and  the  payments  by  such 
operator  to  the  producers  represent  a  percentage  of  j  the 
proceeds  of  the  sale  thereof  by  the  operator.  W|iere 
filings  are  made  by  an  operator  under  this  paragraph,;  the 
parties  to  the  operating  arrangement,  and  those  producers 
who  sell  to  the  processing  plant  described  in  subparagraph 

(3)  of  this  paragraph,  need  not  file  hereunder.  Whe^i  a 
filing  is  made  by  an  operator  under  subparagraph  (1);  or 
(2)  of  this  paragraph,  he  shall  submit  therewith  (i)  a  jlist 
of  all  persons  having  working  interests  involved  in  jthe 
sale  of  natural  gas  covered  by  his  filing,  (ii)  a  list  of  jthe 
parties  to  the  operating  arrangement,  and  (iii)  a  state¬ 
ment  of  their  percentage  of  their  interests.  When  a 
filing  is  made  under  subparagraph  (3)  of  this  paragraph, 
the  operator  shall  file  a  list  of  the  producers  from  whjom 
the  natural  gas  is  purchased,  showing  the  percentage  [re¬ 
ceived  by  each  from  the  sales.  The  operator  filing  liqre- 
under  shall  submit  every  twelve  months  thereafter  a  state¬ 
ment  showing  any  changes  in  the  several  respects  since  the 
list  was  previously  submitted.  [Sec.  154.91  as  added  jby 
Order  No.  174,  issued  July  16,  1954,  effective  June  7, 1954 
(19  F.  R.  4534)  and  reissued  by  Order  No.  174- A,  effective 
August  6,  1954  (19  F.  R.  5081) ;  as  amended  by  Order  l^o. 
174-B,  effective  December  17,  1954  (19  F.  R.  8807).]  j 

Sec.  154.92.  Filing  of  rate  schedules  by  independent 
producer. — (a)  Every  independent  producer  who,  on  |or 
since  June  7,  1954,  has  engaged  in  the  interstate  trans- 
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portation  or  sale  of  natural  gas  subject  to  the  jurisdiction 
of  the  Commission  shall  on  or  before  December  1,  1954, 
file  with  the  Commission  rate  schedules,  as  defined  in  Sec. 
154.93,  setting  forth  the  terms  and  conditions  of  service 
and  all  rates  and  charges  for  such  transportation  or  sale 
effective  on  June  7,  1954.  To  each  such  rate  schedule 
there  shall  be  attached  a  statement  showing  actual  billing 
for  a  recent  month  in  sufficient  detail  to  show  how  the 
billing  amount  is  determined. 

(b)  Every  independent  producer  who,  subsequent  to  the 
effective  date  of  this  part,  proposes  to  initiate  an  inter¬ 
state  transportation  or  sale  of  natural  gas  subject  to  the 
jurisdiction  of  the  Commission  to  an  existing  or  new’  cus¬ 
tomer  shall  file  with  the  Commission  not  less  than  30  davs 
nor  more  than  90  days  prior  to  the  date  such  transporta¬ 
tion  or  sale  is  proposed  to  be  initiated  a  rate  schedule,  as 
defined  in  Sec.  154.93,  setting  forth  the  terms  and  condi¬ 
tions  of  service  and  all  rates  and  charges  for  such  trans¬ 
portation  or  sale.  To  each  such  rate  schedule  there  shall 
be  attached  a  statement  showing  estimated  sales  and  bill¬ 
ing  for  the  first  month  of  service,  in  sufficient  detail  to 
show  method  of  billing  and  prices  used.  The  statement 
shall  also  give  the  proposed  date  of  commencement  of 
service.  A  complete  copy  of  all  material  shall  be  fur¬ 
nished  to  each  purchaser  under  the  rate  schedule.  With 
each  such  filing  there  shall  be  submitted  a  list  of  parties 
to  whom  such  material  has  been  mailed. 

(c)  Every  independent  producer  who  transports  or 
sells  less  than  100,000  Mcf  annually  of  natural  gas  subject 
to  the  jurisdiction  of  the  Commission  may,  in  lieu  of  the 
requirements  of  paragraphs  (a)  and  (b)  of  this  Section 
file  a  statement  showing  (1)  the  approximate  annual  vol- 
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ume  involved,  (2)  the  rate  charged  therefor,  (3)  the  frame 
of  the  purchaser,  and  (4)  the  geographical  location  (peld, 
county,  and  State)  at  which  delivery  is  made.  [Sec.  lf)4.92 
as  added  by  Order  No.  174,  issued  July  16,  1954,  effective 
June  7,  1954  (19  F.  R.  4534)  and  reissued  by  Ordei^  No. 
174- A,  effective  August  6,  1954  (19  F.  R.  5081  )|;  as 
amended  by  F.  P.  C.  Order  issued  September  24,  1954  (19 
F.  R.  6301) ;  Order  No.  174-B,  effective  December  17,  |1954 
(19  F.  R.  8807).]  | 

Sec.  154.93.  Rate  schedule  defined. — For  the  purpose 
of  Secs.  154.92  through  154.101  “rate  schedule’ ’  $hall 
mean  the  basic  contract  and  all  supplements  or  agreements 
amendatory  thereof,  effective  and  applicable  on  and  ^fter 
June  7,  1954,  showing  the  service  to  be  provided  and  the 
rates  and  charges,  terms,  conditions,  classifications,  prac¬ 
tices,  rules  and  regulations  affecting  or  relating  to  such 

i 

rates  or  charges,  applicable  to  the  transportation  of 
natural  gas  in  interstate  commerce  or  the  sale  of  natural 
gas  in  interstate  commerce  for  resale  subject  to  the  juris¬ 
diction  of  the  Commission.  [Sec.  154.93  as  added  by  Ojrder 
No.  174,  issued  July  16,  1954,  effective  June  7,  1954  i  (19 
F.  R.  4534)  and  reissued  by  Order  No.  174-A,  effective 
August  6,  1954  (19  F.  R.  5081) ;  as  amended  by  Order  I  No. 
174-B,  effective  December  17,  1954  (19  F.  R.  8807).] 

Sec.  154.94.  Changes  in  rate  schedules. — (a)  No  change 
shall  be  made  in  any  rate,  charge,  or  service  in  effect  on 
and  after  June  7,  1954,  for  the  interstate  transportation 
or  sale  of  natural  gas  in  interstate  commerce  subject  to 
the  jurisdiction  of  the  Commission  by  any  independent 
producer  required  to  file  rate  schedules  pursuant  to  Sec. 
154.92,  without  first  filing  a  change  in  rates  pursuant  to 
Section  4(d)  of  the  Natural  Gas  Act  and  in  accordance 
with  this  section. 
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(b)  Every  change  in  any  rate  schedule,  rate,  charge, 
classification  or  service  effective  or  applicable  to  a  sale 
subject  to  the  jurisdiction  of  the  Commission  as  of  June 
7,  1954,  and  on  file  with  the  Commission,  or  required  to  be 
filed  pursuant  to  Sec.  154.92,  or  in  any  rate  schedule,  rate, 
charge,  classification  or  service  effective  or  applicable  to 
a  sale  subject  to  the  jurisdiction  of  the  Commission  initi¬ 
ated  subsequent  to  June  7,  1954,  on  file  with  the  Com¬ 
mission,  or  required  to  be  filed  with  the  Commission  pur¬ 
suant  to  Sec.  154.92  shall  be  filed  with  the  Commission  in 
duplicate  not  less  than  30  days  nor  more  than  90  days 
prior  to  the  date  such  change  in  rate  schedule  is  proposed 
to  be  made  effective. 

(c)  The  operation  of  any  provision  of  the  rate  schedule 
providing  for  future  or  periodic  changes  in  the  rate, 
charge,  classification,  or  service  after  June  7,  1954,  or  the 
operation  of  any  like  provision  in  any  initial  rate  schedule 
filed  after  June  7,  1954,  shall  constitute  a  change  in  rate 
schedule. 

(d)  Any  change  in  any  rate  schedule,  rate,  charge, 
classification,  or  service  provided  in  a  rate  schedule  in 
effect  on  June  7,  1954,  which  by  the  terms  of  said  rate 
schedule  is  to  be  operative  after  June  7,  1954  and  prior 
to  September  15,  1954,  may  be  filed  on  less  than  thirty 
days’  prior  notice,  subject  nevertheless  to  the  right  of  the 
Commission  to  suspend  any  such  proposed  change,  if  the 
Commission  in  any  case  shall,  within  thirty  days  after 
the  date  of  filing,  find  it  necessary  to  suspend  such  pro¬ 
posed  change.  If  any  such  proposed  change  is  suspended, 
the  suspension  period  will  begin  with  the  designated  effec¬ 
tive  date  of  such  change. 
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(e)  With  each  change  in  rate  schedule  there  shall  be 
submitted  reasons,  nature,  and  basis  for  the  proposed 
change,  and  the  following  information  and  data:  (i)  j The 
date  on  which  such  filing  is  proposed  to  be  made  effec¬ 
tive;  (ii)  a  comparative  statement  of  sales  made  land 
revenues  therefrom  by  months  under  the  then  effective 
rate  schedule  and  under  the  proposed  changed  rate  sched¬ 
ule,  or  rate,  charge,  classification  or  service  contained 
therein  for  the  12  months  immediately  preceding  and  for 
the  12  months  immediately  succeeding  the  proposed  effec¬ 
tive  date  of  the  rate  schedule  tendered  for  filing.  Actual 
data  shall  be  used  wherever  possible  and  any  estimates 
shall  be  so  designated  and  explained.  The  statement  ^hall 
be  subdivided  by  customers  and  delivery  points  when  ijnore 
than  one  is  involved. 

(f)  If  the  proposed  change  in  a  rate  schedule  will  result 
in  an  increase  in  a  rate  or  charge,  there  shall  also  be  sub¬ 
mitted  a  full  statement  in  support  of  such  increase]  A 
complete  copy  of  all  material  shall  be  furnished  to  leach 
party  to  the  rate  schedule.  With  each  such  filing  t;here 
shall  be  submitted  a  list  of  the  parties  to  whom  such 
material  has  been  mailed. 

(g)  Every  independent  producer  who  transports  or 
sells  less  than  100,000  Mcf  annually  of  natural  gas  subject 
to  the  jurisdiction  of  the  Commission  may,  in  lieu  of  the 
requirements  of  the  paragraphs  (a)  to  (b)  in  this  section, 
file  a  statement  showing  (1)  the  approximate  afinual 
volume  involved;  (2)  the  rate  charged  therefor;  (3)|  the 
name  of  the  purchaser;  and  (4)  the  geographical  location 
(field,  county  and  State)  at  which  delivery  is  made. 

[Sec.  154.94  as  added  by  Order  No  174,  issued  Jult  16, 
1954,  effective  June  7,  1954  (19  F.  R.  4534)  an<jl  as 
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amended  by  Order  No.  174-A,  issued  and  effective  August 
6,  1954  (19  F.  R.  5081) ;  F.  P  .C.  Order,  issued  September 
24,  1954  (19  F.R.  6301);  Order  No.  174-B,  effective  De¬ 
cember  17,  1954  (19  F.  R.  8807).] 

Sec.  154.95.  Oral  agreement. — If  any  rate  schedule  or 
change  in  a  rate  schedule  is  not  in  writing,  its  terms  shall 
be  reduced  to  writing  and  filed  with  the  Commission.  If 
the  parties  are  not  able  to  agree  to  the  precise  terms 
within  a  reasonable  time,  the  applicant  shall  file,  in  dupli¬ 
cate,  a  statement  of  his  understanding  of  the  agreement, 
serving  a  copy  thereof  on  the  other  parties  to  the  agree¬ 
ment.  Such  other  parties,  in  the  latter  event,  may  subse¬ 
quently  file,  in  duplicate,  their  understanding  of  the  agree¬ 
ment.  [Sec.  154.95  as  added  by  Order  No.  174,  issued 
July  16,  1954,  effective  June  7,  1954  (19  F.  R.  4534) ;  as 
amended  by  Order  No.  174-B,  effective  December  17,  1954 
(19  F.  R.  8807).] 

Sec.  154.96.  Filing  date. — Filing  date  means  the  day 
on  which  a  rate  schedule,  or  a  change  in  rate  schedule,  is 
received  in  the  office  of  the  Secretary  of  the  Commission 
in  compliance  with  the  requirements  of  Secs.  154.92 
through  154.99.  [Sec.  154.96  as  added  by  Order  No.  174, 
issued  July  16,  1954,  effective  June  7,  1954  (19  F.  R. 
4534)  and  reissued  by  Order  No.  174-A,  effective  August  6, 
1954  (19  F.  R.  5081);  as  amended  by  Order  No.  174-B, 
effective  December  17,  1954  (19  F.  R.  8807).] 

Sec.  154.97.  Cancellation  or  termination. — When  a  rate 
schedule  or  part  thereof  is  proposed  to  be  cancelled  or  is 
to  terminate  by  its  own  terms  and  no  new  rate  schedule 
or  part  thereof  is  to  be  filed  in  its  place,  the  filing  com¬ 
pany  shall  notify  the  Commission  of  the  proposed  cancel¬ 
lation  or  termination  at  least  30  days  prior  to  the  pro- 
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posed  effective  date  of  such  cancellation  or  termination. 
With  such  notice  the  company  shall  submit  a  statement 
showing  the  reasons  for  the  cancellation  or  termination 
and  a  certification  that  such  notice  of  cancellation  or j  ter¬ 
mination  has  been  served  on  the  affected  party  or  parties, 
together  with  names  of  parties  to  whom  the  notice !  has 
been  mailed.  [Sec.  154.97  as  added  by  Order  No.  jl74, 
issued  July  16,  1954,  effective  June  7,  1954  (19  F.  R.  4534) 
and  reissued  by  Order  No.  174-A,  effective  August  6,  1954 
(19  F.  R.  5081) ;  as  amended  by  Order  No.  174-B,  effective 
December  17,  1954  (19  F.  R.  8807).] 

Sec.  154.98.  Waiver  of  notice  requirements. — I/pon 
application  and  for  good  cause  shown,  the  Commission 
may  by  order  provide  that  a  rate  schedule  or  a  change 
in  rate  schedule  shall  be  effective  on  less  than  30  chavs’ 
notice.  The  Commission  upon  request  and  for  good  clause 
shown  may  permit  a  rate  schedule  or  a  change  in  rate 
schedule  to  be  filed  prior  to  90  days  before  the  effective 
date.  ![Sec.  154.98  as  added  by  Order  No.  174,  issued  July 
16,  1954,  effective  June  7,  1954  (19  F.  R.  4534)  and  re¬ 
issued  by  Order  No.  174-A,  effective  August  6,  1954|  (19 
F.  R.  5081);  as  amended  by  Order  No.  174-B,  effective 
December  17,  1954  (19  F.  R.  8807).] 

Sec.  154.99.  Number  of  copies. — (a)  Two  copies  of  any 
rate  schedule  or  part  thereof,  and  material  required  by 
Section  154.95  to  be  filed  therewith,  and  Notices  of  Can¬ 
cellation  or  Termination  submitted  for  filing,  must  be  sup¬ 
plied  to  the  Commission.  The  Commission  reserves  the 
right  to  request  additional  copies.  All  copies  are  to  be 
included  in  a  single  package,  insofar  as  possible,  together 
with  a  letter  of  transmittal  and  other  material  and  infor¬ 
mation  required  by  this  part,  addressed  to  the  Secretary 

of  the  Federal  Power  Commission,  Washington  25,  D.  C. 

| 
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(b)  Such  letter  of  transmittal  shall  contain  a  complete 
list  of  all  material  being  filed,  property  designated  so  that 
each  item  is  easily  identifiable.  [Sec.  154.99  as  added  by 
Order  No.  174,  issued  July  16,  1954,  effective  June  7,  1954 
(19  F.  R.  4534)  and  reissued  by  Order  No.  174- A,  effective 
August  6,  1954  (19  F.  R.  5081) ;  as  amended  by  Order  No. 
174-B,  effective  December  17,  1954  (19  F.  R.  8807).] 

Sec.  154.100.  Rejection  of  rate  schedules  and  material 
submitted  for  filing. — The  Commission  reserves  the  right 
to  reject  any  rate  schedule  or  material  submitted  for 
filing  which  fails  to  comply  with  the  requirements  of  Secs. 
154.92  through  154.99.  ‘[See.  154.100  as  added  by  Order 
No.  174,  issued  July  16,  1954,  effective  June  7,  1954  (19 
F.  R.  4534)  and  reissued  by  Order  No.  174-A,  effective 
August  6,  1954  (19  F.  R.  5081) ;  as  amended  by  Order  No. 
174-B,  effective  December  17,  1954  (19  F.  R.  8807).] 

Sec.  154.101.  Acceptance  for  filing  not  approval. — Ac¬ 
ceptance  for  filing  of  any  rate  schedule  or  part  thereof  or  of 
a  Notice  of  Cancellation  or  Termination,  is  not  to  be  con¬ 
strued  as  approval  by  the  Commission,  nor  to  serve  in  lieu 
of  any  requirements  under  Section  7  of  the  Natural  Gas 
Act.  [Sec.  154.101  as  added  by  Order  No.  174,  issued  July 
16,  1954,  effective  June  7,  1.954  (19  F.  R.  4534)  and  re¬ 
issued  by  Order  No.  174-A,  effective  August  6,  1954  (19 
F.  R.  5081);  as  amended  by  Order  No.  174-B,  effective 
December  17,  1954  (19  F.  R.  8807).] 

Sec.  154.102.  Applicability  of  Sections  154.92  through 
154.101. — Sections  154.92  through  154.101  shall  be  appli¬ 
cable  only  to  those  persons  specified  in  Sec.  154.91.  [Sec. 
154.102  as  added  by  Order  No.  174,  issued  July  16,  1954, 
effective  June  7,  1954  (19  F.  R.  4534)  and  reissued  by 
Order  No.  174-A,  effective  August  6, 1954  (19  F.  R.  5081) ; 
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as  amended  by  Order  No.  174-B,  effective  December  17, 
1954  (19  F.  R.  8807).] 

(B)  Part  157 — Applications  for  Certificates  of  Public 
Convenience  and  Necessity  under  Section  7  of  the  Natural 
Gas  Act,  as  amended,  Subchapter  E,  Regulations  j  under 
the  Natural  Gas  Act,  Chapter  I  of  Title  18,  Code  ojf  Fed¬ 
eral  Regulations,  is  amended  by  adding  thereto  new  sec¬ 
tions  reading  as  follows : 

Consideration  of  Desirability  of  Rules  Concerning 
Automatic  Escalation  and  Favored  Nation  Classes  in 
Contracts  by  Interstate  Natural-Gas  Companies;  with 

Producing  Companies 

i 

Sec.  157.23.  Applications  for  certificates  of  public  con¬ 
venience  and  necessity  by  independent  producer. — (a) 
Every  independent  producer  of  natural  gas  as  that  term 
is  defined  in  Sec.  154.91  of  this  chapter,  who,  on  or  since 
June  7,  1954,  has  engaged  in  the  interstate  transportation 
or  sale  of  natural  gas  subject  to  the  jurisdiction  bf  the 
Commission,  and  who  has  not  heretofore  obtained  from 
the  Commission  a  certificate  of  public  convenience  and 
necessity  pursuant  to  Section  7  of  the  Natural  Gas  Act, 
as  amended,  shall,  on  or  before  December  1,  19^4,  file 
with  the  Commission  an  application  (original  and  14 
copies)  in  accordance  with  Secs.  157.24  through  157.27. 
Independent  producers  whose  sales  of  natural  gas  dubject 
to  the  jurisdiction  of  the  Commission  amount  in  the  aggre¬ 
gate  to  less  than  1,000,000  Mcf  annually,  may,  in  lieu  of 
the  foregoing,  file  by  December  1,  1954,  an  application 
(original  and  five  copies)  containing  the  information 
called  for  by  Exhibit  A  set  forth  below.  Pending  action 
by  the  Commission  on  an  application  hereunder,  the  serv¬ 
ice  for  which  authorization  is  sought  shall  be  continued. 
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(b)  No  independent  producer  of  natural  gas  shall,  sub¬ 
sequent  to  the  issuance  of  this  part,  engage  in  any  new 
service  with  respect  to  the  transportation  of  natural  gas 
in  interstate  commerce  or  sale  of  such  natural  gas  for 
resale  in  interstate  commerce  subject  to  the  jurisdiction 
of  the  Commission  without  approval  of  the  Commission, 
evidenced  by  a  certificate  of  public  convenience  and  neces¬ 
sity  authorizing  such  transportation  or  sale  upon  applica¬ 
tion  (original  and  14  copies)  pursuant  to  Secs.  157.24 
through  157.27.  Independent  producers  whose  sales  of 
natural  gas  subject  to  the  jurisdiction  of  the  Commission 
will  amount  in  the  aggregate  to  less  than  1,000,000  Mcf 
annually  may,  in  lieu  of  the  foregoing,  file  an  application 
(original  and  five  copies)  containing  the  information  called 

for  bv  Exhibit  A  set  forth  below.  Where  the  economic 
•> 

feasibility  of  a  new  pipe  line  or  important  extension  or 
expansion  of  an  existing  pipe  line  depends  upon  proof  of 
an  adequate  gas  supply,  all  related  applications  necessary 
to  effectuate  the  service  shall  be  filed  within  time  to  enable 
the  Commission  to  consider  all  related  matters  concur¬ 
rently. 

(c)  Filings  under  this  section  may  be  made  by  an 
operator  as  provided  in  Sec.  154.91.  t[Sec.  157.23  as  added 
by  Order  No.  174,  issued  July  16,  1954,  effective  June  7, 
1954  (19  F.  R.  4534)  and  as  amended  by  Order  No.  174-A, 
issued  and  effective  August  6,  1954  (19  F.  R.  5081) ; 
F.  P.  C.  Order,  issued  September  24, 1954  (19  F.  R.  6301) ; 
as  amended  by  Order  No.  174-B,  effective  December  17, 
1954  (19  F.  R.  8807).] 

Sec.  157.24.  Contents  of  applications. — (a)  Every  ap¬ 
plication  for  a  certificate  of  public  convenience  and  neces¬ 
sity  required  under  Sec.  157.23  shall  be  filed  with  the  Com- 
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mission  and  shall  set  forth  in  the  order  indicated  the 
following : 

(1)  The  exact  legal  name  of  the  applicant;  if  the  appli¬ 
cant  is  a  corporation,  the  State  or  territory  under  the 
laws  of  which  the  applicant  is  organized,  the  location  of 
applicant’s  principal  place  of  business,  and  the  jjiames 
of  all  States  where  applicant  is  authorized  to  do  business. 

(2)  The  same  data  required  by  subparagraph  (1)  of 
this  paragraph  with  respect  to  any  predecessor  in  interest 
of  the  applicant  bona  fide  engaged  in  the  transportation 
or  sale  of  natural  gas  subject  to  the  jurisdiction  c)f  the 
Commission  on  June  7,  1954. 

(3)  The  name,  title,  and  post  office  address  of  the  person 

to  whom  correspondence  or  communications  in  regard  to 
the  application  is  to  be  addressed.  Unless  advised  to  the 
contrary,  the  Commission  will  serve  all  notices,  orders, 
and  other  papers,  service  of  which  is  required,  upoh  the 
person  so  named.  j 

(4)  A  statement  of  pertinent  facts  showing  that  Appli¬ 
cant  or  a  predecessor  in  interest  of  applicant  vfas  a 
natural-gas  company  within  the  meaning  of  the  Natural 
Gas  Act  and  was  bona  fide  engaged  in  transportation  of 
natural  gas  in  interstate  commerce  or  sale  of  natural  gas 
in  interstate  commerce  for  resale  on  June  7,  1954,  or  |  upon 
commencement  of  the  proposed  transportation  or  sale  of 
natural  gas  would  be  a  natural-gas  company.  Without 
limitation  upon  the  requirements  of  this  paragraph,!  such 
statement  shall  include  a  showing  of: 

i 

(i)  The  sources  of  the  gas  (a)  produced  by  applicant 
or  predecessor  and  (b)  purchased  by  applicant  or  prede¬ 
cessor.  In  case  of  gas  produced,  give  the  approxi- 
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mate  location  of  the  fields  and  the  points  of  delivery,  and 
in  the  case  of  gas  purchased,  the  names  of  the  sellers  and 
points  of  delivery. 

(ii)  The  route  or  routes  of  the  pipe  lines  over  which 
such  transportation  or  sale  of  natural  gas  was  or  will  be 
accomplished. 

(iii)  Any  communities  served  on  June  7,  1954,  or  pro¬ 
posed  to  be  served  (a)  at  wholesale  or  (b)  at  retail. 

(iv)  The  names  of,  and  points  of  delivery  to,  any  main 
line  industrial  customers  (i.e.,  not  located  within  com¬ 
munities  under  subdivision  (iii)  of  this  subparagraph) 
purchasing  or  proposing  to  purchase  25,000  Mcf  or  more 
per  year.  Such  main  line  industrial  customers  purchasing 
100,000  Mcf  or  more  per  year,  shall  be  given  the  identify¬ 
ing  designations  1-1,  1-2,  etc.,  which  designations  shall  be 
used  in  lieu  of  names  on  Exhibit  A  of  the  application 
(Sec.  157.23). 

(v)  Any  major  appurtenant  properties  and  facilities, 
such  as  compressor  stations,  gasoline  plants,  dehydration 
plants,  purification  plants,  and  gas  storage  projects. 

(b)  Any  information  required  which  is  already  on  file 
with  the  Commission  may  be  incorporated  by  reference. 
If  an  applicant  is  unable  to  secure  required  information 
in  time  for  filing  with  his  application,  a  statement  setting 
forth  the  reasons  for  his  failure  to  file  the  missing  infor¬ 
mation  should  be  submitted  with  a  request  for  further 
time,  which  may  be  granted  up  to  90  days.  i[Sec.  157.24  as 
added  by  Order  No.  174,  issued  July  16,  1954,  effective 
June  7,  1954  (19  F.  R.  4534)  and  as  amended  by  Order 
No.  174-A,  issued  and  effective  August  6,  1954  (19  F.  R. 
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5081) ;  Order  No.  174-B,  effective  December  17,  1954j  (19 
F.  R.  8807).] 

Sec.  157.25.  Necessary  exhibits. — There  shall  be  [filed 
with  the  application  as  a  part  thereof  the  following 
exhibits : 

Exhibit  A.  Map.  Each  applicant  under  Sec.  157.24 
shall  file  as  a  part  of  his  application  a  general  map  or 
sketch  of  applicant’s  facilities  for  the  production,  trans¬ 
portation,  or  sale  of  natural  gas  as  Exhibit  A  ^Sec. 
157.23).  The  map  need  be  only  of  sufficient  scale  and  in 
sufficient  detail  to  show  the  general  geographical  location 
of  the  properties. 


(a)  The  location  of  gas  fields  from  which  gas  is  orjwill 
be  produced  by  applicant  or  affiliated  companies  oir  at 
which  gas  is  or  will  be  purchased  by  applicant. 

(b)  The  location  of  applicant’s  principal  pipe  lines  and 
the  diameters  thereof. 

(c)  The  points  of  connection  with  the  facilities  or  pipe¬ 
line  systems  of  other  companies. 

(d)  The  designation  of  points  of  delivery  of  gafe  to 
applicant’s  system. 

(e)  The  communities  served  or  proposed  to  be  seped 
at  wholesale  and  at  retail,  indicating  wholesale  by  a  sfnall 
square  and  retail  by  a  small  circle. 

(f)  The  designation  of  points  of  delivery  of  gas  f|rom 
applicant’s  system,  including  points  of  delivery  to  main 
line  industrial  customers  purchasing  100,000  Mcf  or  paore 
per  year.  Such  main  line  industrial  customers  are  to  be 
designated  1-1,  1-2,  etc.,  as  indicated  in  Sec.  157.24(a) 
(4)  (iv). 


! 

i 

i 

i 
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Exhibit  B.  Contracts .  Conformed  copy  of  each  con¬ 
tract  for  sale  or  transportation  of  gas  for  which  a  cer¬ 
tificate  is  requested :  Provided,  however,  That  contracts  on 
file  with  the  Commission  in  other  proceedings  may  be 
included  by  reference  as  heretofore  provided  in  Sec. 
157.24(b);  And  provided  further,  That  acceptance  of  con¬ 
tracts  hereunder  shall  not  be  construed  as  approval  of 
the  rates  therein  contained  under  Part  154  hereof  or 
under  the  Natural  Gas  Act.  Escalation  clauses  in  con¬ 
tracts  submitted  hereunder  on  or  after  May  1,  1955,  will 
not  be  considered  in  support  of  any  certificate  applica¬ 
tion  or  otherwise  given  effect  by  the  Commission  if  undef* 
such  clauses:  (a)  Provision  is  made  for  adjustment  of 
the  price  of  the  seller  by  reason  of  changes  in  the  prices 
received  by  the  purchaser  upon  resale;  or  (b)  if  provi¬ 
sion  is  made  for  adjustment  of  the  price  of  the  seller  by 
reason  of  the  payment  of  higher  prices  by  other  pur¬ 
chasers  in  the  same  or  other  producing  areas.  [Sec.  157.25 
as  added  by  Order  No.  174,  issued  July  16,  1954,  effective 
June  7,  1954  (19  F.  R.  4534)  and  as  amended  by  Order 
No.  174-A,  issued  and  effective  August  6,  1954  (19  F.  R. 
5081) ;  Order  No.  174-B,  effective  December  17,  1954  (19 
F.  R.  8807).] 

Sec.  157.26.  Form  of  filing. — An  application  under 
Secs.  157.24  and  157.25  shall  be  in  compliance  with  Secs. 
1.15  and  1.17  of  this  chapter,  and  in  addition  the  original 
of  the  application  (which  shall  include  the  originals  of  all 
exhibits  accompanying  said  application)  shall  be  verified 
under  oath  by  a  person  having  knowledge  of  the  matters 
therein  set  forth.  [Sec.  157.26  as  added  by  Order  No.  174, 
issued  July  16,  1954,  effective  June  7, 1954  (19  F.  R.  4534) 
and  reissued  by  Order  No.  174-A,  effective  August  6,  1954 


(19  F.  R.  5081);  Order  No.  174-B,  effective  December  17, 
1954  (19  F.  R.  8807).]  ! 

Sec.  157.27.  Other  information. — The  applicant  may  be 
required  to  furnish  such  additional  information  as  the 
Commission  may  deem  pertinent.  [Sec.  157.27  as  Ridded 
by  Order  No.  174,  issued  July  16,  1954,  effective  Jpne  7, 
1954  (19  F.  R.  4534)  and  reissued  by  Order  No.  1^74- A, 
effective  August  6,  1954  (19  F.  R.  5081) ;  Order  No.  174-B, 
effective  December  17,  1954  (19  F.  R.  8807).]  j 

Sec.  157.28.  Abandonment  of  service. — No  independent 
producer  as  herein  defined  shall  abandon  all  or  any!  por¬ 
tion  of  its  facilities  subject  to  the  jurisdiction  of  the 
Commission,  or  any  service  rendered  by  means  of!  such 
facilities,  without  the  permission  and  approval  of  the 
Commission  first  had  and  obtained,  after  due  hearing,  and 
a  finding  by  the  Commission  that  the  available  supply  of 
natural  gas  is  depleted  to  the  extent  that  the  continuance 
of  service  is  unwarranted,  or  that  the  present  or  fbture 
public  convenience  or  necessity  permit  such  abandonment. 
Provided ,  however ,  That  nothing  herein  shall  be  construed 
as  interfering  or  as  intended  to  interfere  with  or  tcj  pre¬ 
vent  compliance  by  a  natural-gas  company  with  jvalid 
conservation  orders  of  a  State  agency  relating  t6  the 
production  or  gathering  of  natural  gas.  [Sec.  157.28  as 
added  by  Order  No.  174,  issued  July  16,  1954,  effective 
June  7,  1954  (19  F.  R.  4534)  and  reissued  by  Ordef  No. 
174-A,  effective  August  6,  1954  (19  F.  R.  5081  )|;  as 
amended  by  Order  No.  174-B,  effective  December  17, j  1954 
(19  F.  R.SS07).]  1 

Sec.  157.29.  Applicability  of  Sections  157.23  to  157j28. — 
Sections  157.23  through  157.28  shall  be  applicable  only  to 
an  independent  producer  as  defined  in  Sec.  154.91  of  this 
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chapter.  [Sec.  157.29  as  added  by  Order  No.  174,  issued 
July  16, 1954,  effective  June  7, 1954  (19  F.  R.  4534)  and  as 
amended  by  Order  No.  174- A,  issued  and  effective  August 
6,  1954  (19  F.  R.  50S1);  reissued  by  Order  No.  174-B, 
effective  December  17,  1954  (19  F.  R.  8807).] 

Application  for  Certificate  of  Public  Convenience  and 
Necessity  by  Class  B  Independent  Producer1 

(File  original  and  five  copies) 

(1)  Name  of  Applicant  _ 

(2)  State  of  Organization  _ 

(3)  Location  of  Principal  Place  of  Business  _ 

(4)  Names  of  State  in  Which  Authorized  to  Do  Business.... 

(5)  Person  Responsible  for  Application: 

(a)  Name  and  Title  _ 

(b)  Mailing  Address _ ! 

(6)  Description  of  Facilities  Used  for  Operations  for 
Which  Certificate  is  Requested  (where  applicable) : 

(a)  Pipelines 

(i)  Location  . . 

(ii)  Length  and  diameter  . 

(iii)  Capacity  (Mfc  daily)  . 

1  Independent  producers  defined  in  sec.  154.91  of  this  chapter  as  transport¬ 
ing  in  interstate  commerce  or  selling  in  interstate  commerce  for  resale  a  total 
of  less  than  1,000,000  Mcf  per  year  of  natural  gas. 
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(b)  Compressor  Stations 

(i)  Location . . . 

(ii)  Horsepower  . I _ 

(iii)  Capacity  (Mcf  daily)  . | - 

(c)  Gasoline  Plants 

(i)  Location  . I _ 

(ii)  Capacity  (Mcf  daily)  . I _ 

(d)  Dehydration  Plants  j 

(i)  Location  _ ,[ - 

(ii)  Capacity  (Mcf  daily)  . j . 

(e)  Purification  Plants  j 

(i)  Location  . j. _ 

(ii)  Capacity  (daily)  . j _ 

(f)  Storage  Projects 

(i)  Location  - j - 

(ii)  Maximum  volumes  that  can  be  stored  Mcf .... 
(7)  Gas  Supply: 

(a)  Own  Production: 

(i)  Name  and  location  of  field _ j. _ 

i 

(ii)  Acreage  controlled - L - 

i 

(b)  Gas  Purchased: 

(i)  Name  of  Seller . . . 

(ii)  Name  and  location  of  field _ |, _ 

(iii)  Point  of  delivery  to  applicant . J - 


i 

I 

i 


I 

i 

i 
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(8)  Gas  Sales  or  Transportation  Contacts  (for  each  con¬ 
tract)  :2 

(a)  Name  of  Purchaser _ 

(b)  Point  of  delivery  _ 

(c)  Contract  volumes  Mcf  (daily  or  annually),  indi¬ 
cating  pressure  base . 

(d)  Price  at  time  of  filing _ 

(e)  Date  of  contract  . . 

(f)  Term  of  contract . 

(g)  Special  conditions  (if  any)  . 

(C)  The  rules  and  regulations  herein  prescribed  are 
hereby  made  effective  immediately  upon  issuance  hereof. 

(D)  Until  the  further  order  of  the  Commission,  the 
rules  and  regulations  requiring  natural-gas  companies  to 
keep  and  maintain  their  accounts  in  accordance  with  the 
Commission’s  Uniform  System  of  Accounts  for  National 
Gas  Companies  (IS  CFR  Chapter  I,  Subchapter  F)  and 
to  submit  reports  thereon  shall  not  apply  to  independent 
producers  as  defined  in  Section  154.91. 

(E)  Order  No.  174  issued  July  16,  1954  is  hereby  res¬ 
cinded  by  this  Order. 

(F)  The  Secretary  of  the  Commission  shall  cause  pub¬ 
lication  of  this  Order  to  be  made  in  the  Federal  Register. 

By  the  Commission.  Commissioner  Digbv  dissenting. 

’  Contracts  on  file  as  rate  schedules  may  be  incorporated  by  reference. 
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hntteii  States  Court  of  Appeals 

for  the  District  of  Columbia 

No.  13,129 

^  >  m 

Columbian  Fuel  Corporation, 

Petitioner , 
v. 

Federal  Power  Commission, 

Respondent . 


PETITION  FOR  REVIEW  OF  ORDER  OF  THE 
FEDERAL  POWER  COMMISSION 

To  the  Honorable  the  Judges  of  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia: 

Columbian  Fuel  Corporation,  being  aggrieved  by  the 
order  issued  by  the  Federal  Power  Commission  on  Novem¬ 
ber  21),  1955,  in  the  proceeding  bearing  said  Commission’s 
Docket  No.  G-9573,  hereby  petitions  this  Court,  pursuant 
to  Section  717r  of  Title  15  of  the  United  States  Code,  to 
review  and  set  aside  said  order,  and  shows  as  follows: 

1.  Petitioner  is  a  corporation  organized  under  the  laws 
of  the  State  of  Delaware. 

2.  On  November  IS,  1931  petitioner  (formerly  Piney 
Oil  &  Gas  Company)  entered  into  contracts  (hereinafter 
called  the  “Warfield  Contracts”)  with  Warfield  Natural 
Gas  Company,  the  predecessor  in  title  to  United  Fuel  Gas 
Company  (hereinafter  called  “Fuel”)  whereby  Fuel  be¬ 
came  the  purchaser  of  natural  gas  produced  from  some 
S3, 000  acres  in  the  “Eastern  Kentucky  Gas  Field”. 
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M.  The  Warfield  Contracts  provided  that  the  sales 
price  of  the  natural  gas  should  he  determined  at  live  year 
intervals  hy  agreement  of  the  parties  or,  failing  such 
agreement,  by  arbitration  as  to  the  “reasonable  market 
value**. 


4.  <  >n  October  17,  10MS,  petitioner,  reserving  its  rights 

to  contest  the  jurisdiction  of  the  Federal  Power  Commis¬ 
sion  over  it.  tiled  the  Warlield  Contracts,  and  t lie  supple¬ 
ments  thereto,  with  the  Commission. 


7).  On  September  20,  1 1 >T>‘ *.  while  again  reserving  the 
jurisdictional  question,  petitioner  tiled  ti  statement  to  the 
effect  that  in  accordance  with  the  Warlield  Contracts  in¬ 
creased  rates  and  charges  for  the  sale  of  gas  would  be¬ 
come  effective  on  November  1,  1DM1). 

(j.  On  October  Ml,  10M0,  the  Commission  issued  an  order 
suspending  changes  in  the  price  of  natural  gas  furnished 
by  petitioner  to  Fuel  under  the  Warlield  Contracts,  as 
amended,  between  them. 

7.  After  an  extensive  hearing  the  Commission  (1)  va¬ 
cated  its  order  of  October  Ml,  1  OMP  suspending  the  pro¬ 
posed  increased  rate  under  the  Warlield  Contracts:  and 
(2)  dismissed  the  proceedings  for  want  of  jurisdiction. 
In  the  Mutter  of  ( 'olnmt/io n  i'uct  Corporation,  Docket  No. 

6-143,  Opinion  No.  48,  June  21),  11)40,  2  F.  P.  C.  200.  A 
Copy  of  the  Order  Dismissing  Proceedings  for  Want  of 
Jurisdiction  is  attached  hereto  marked  Kxhihit  “A”  and 
made  a  part  hereof. 

S.  The  Commission,  on  August  0,  107)4,  issued  its  Order 
No.  174-A,  Docket  No.  Ii-IMS,  wherein  it  defined  an  “inde¬ 
pendent  producer*’  as  a  person  who  is  engaged  “in  the 
production  or  gathering  of  natural  gas  and  who  transports 
natural  gas  in  interstate  commerce  or  sells  natural  gas  in 
interstate  commerce  for  resale,  but  who  is  not  primarily 
engaged  in  the  operation  of  an  interstate  pipe  line”. 
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9.  On  November  30,  1054,  pursuant  to  said  Order  No.! 
174-A,  petitioner  filed  an  application  for  a  certificate  of; 
public  convenience  and  necessity  or  in  the  alternative  for; 
a  disclaimer  of  jurisdiction  as  to  the  Warfield  Contracts  j 
and  it  tiled  the  Warfield  Contracts  with  the  supplements  | 
thereto  with  the  Federal  Power  Commission  under  pro-  i 
test  and  subject  to  petitioner's  disclaimers  of  jurisdiction,  j 
The  Warfield  Contracts  were  designated  by  the  Federal  | 
Power  Commission  as  petitioner's  Rate  Schedules  Nos.  9  \ 
and  10,  and  assigned  Docket  No.  U-7009  to  the  application,  j 

10.  In  the  said  application  petitioner  alleged: 

| 

“Applicant  [petitioner]  does  not  admit  that  it  is  a  | 
natural  gas  company  or  that  the  sale  of  gas  for  j 
which  a  certificate  is  here  sought  is  subject  to  the  j 
jurisdiction  of  the  Commission;  on  the  contrary,  | 
Applicant  contends  that  it  is  not  a  natural  gas  com-  | 
pany  and  that  the  sale  herein  described  is  not  sub-  | 
ject  to  the  jurisdiction  of  the  Commission,  but  I 
Applicant  makes  this  application  solely  for  the  | 
purpose  of  complying  with  said  Order  No.  174-A  j 
and  thereby  avoiding  any  penalty  which  might  be  | 
incurred  by  a  failure  to  comply  with  the  provisions  I 
of  said  Order  No.  174-A  or  the  Natural  Gas  Act.  i 

j 

Accordingly,  this  application  is  filed  under  protest  j 
and  without  the  waiving  by  Applicant  of  any  rights  j 
under  Section  1(b)  of  the  Natural  Gas  Act  or 
otherwise.’ ’ 

i 

i 

11.  Petitioner  is  a  private  corporation  not  a  public 
utility  engaged  in  the  production  of  natural  gas  and  oil.  j 
It  holds  no  franchises,  it  exercises  no  power  of  eminent 
domain,  enjoys  no  monopoly,  transports  no  gas  across  any  ; 
state  boundary  and  owns  or  operates  no  pipe  line  save  the  j 
field  gathering  lines  necessary  to  connect  its  wells  with  the  j 
pipe  lines  into  which  its  gas  production  is  delivered.  It  is  j 
a  subsidiary  of  Columbian  Carbon  Company,  a  corporation  ! 
principally  engaged  in  the  manufacture  of  carbon  black. 
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12.  On  November  IS,  19bb,  the  Commission  in  its 
Docket  Nos.  (5 -700b  to  ( *-701 7,  inclusive,  and  (5-7010,  issued 
a  Notice  of  Applications  and  Date  of  Hearing  in  which  it 
consolidated  fourteen  applications  for  certificates  of  public 
convenience  and  necessity,  which  applications  included  said 
Docket  No.  (.5-7000,  and  set  the  hearing  of  these  applica¬ 
tions  for  December  27.  19bb.  'Pile  Warfield  Contracts  and 
the  sales  thereunder  are  the  subject  matter  of  the  said 
Docket  No.  (5-7000,  as  set  forth  in  paragraph  0  hereof. 

13.  On  December  27,  1  9bb,  pursuant  to  said  Commis¬ 
sion's  said  Notice  referred  to  in  paragraph  12  hereof,  a 
hearing  was  convened  before  Joseph  Zwerdling,  Presiding 
Kxaminer  of  the  Commission. 

14.  Petitioner  appeared  and  moved  that  the  proceed¬ 
ings  in  Docket  No.  (5-7000  be  severed  and  set  down  for 
hearing  at  a  future  date  on  the  grounds  that  evidence  be 
introduced  in  that  docket  as  to  whether  or  not  tin*  Com¬ 
mission  lias  jurisdiction  over  the  subject  matter. 

lb.  The  Staff  Counsef  of  said  Commission  stated  he 
did  not  object  to  the  motion  and  offered  no  evidence  what¬ 
soever  to  said  Docket  No.  (5-7009. 

Hi.  'The  Presiding  Kxaminer  stated  that  at  the  conclu¬ 
sion  of  the  hearing  lie  would  certify  the  motion  to  sever  to 
the  Commission  for  the  Commission’s  action. 

17.  On  January  11,  19b(i,  the  Commission  issued  its 
Findings  and  Order  Issuing  Certificates  of  Public  Con¬ 
venience  and  Necessity  in  all  the  consolidated  dockets, 

I  ^ 

including  Docket  No.  (5-7005).  By  the  said  Order  the  Com¬ 
mission  purported  to  find,  among  other  things,  that  the 
hearing  was  uncontested  and  that  petitioner  is  subject  to 
the  jurisdiction  of  the  Commission  in  Docket  No.  (1-7009. 


I 

I 

I 
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IS.  Upon  information  and  belief,  the  Commission  has 
not  acted  upon  the  motion  to  sever  referred  to  in  para¬ 
graph  14  above. 

11).  The  failure  of  the  Commission  to  act  on  the  said 
motion  to  sever  and  its  issuance  of  its  Findings  and  Order 
Issuing  Certificates  of  Public  Convenience  and  Necessity 
without  evidence  as  aforesaid  has  been  called  to  the  atten¬ 
tion  of  the  Commission’s  staff  and  failing  action  a  petition 
for  rehearing  will  be  presented. 

20.  Prior  to  September  30,  1955,  and  pursuant  to  the 
provisions  of  the  Warfield  Contracts,  representatives  of 
petitioner  and  Fuel  had  extensive  negotiations  as  to  the 
price  to  be  paid  by  Fuel  to  petitioner  during  the  five  year 
period  beginning  November  1,  1955  and  a  supplement, 
dated  September  27,  1955,  was  entered  into  providing  for 
the  price  for  the  five  year  period  commencing  November 
1,  1955. 

21.  On  September  30,  1955  petitioner  filed  with  the 
Commission  the  said  supplement  to  the  Warfield  Contracts 
as  a  supplement  to  its  Federal  Power  Commission  Rate 
Schedule  No.  10  reserving  its  right  to  except  to  and  object 
to  the  procedure  and  jurisdiction  of  said  Commission. 

22.  On  October  2S,  1955,  said  Commission,  without 
hearing,  issued  its  order,  a  copy  of  which  is  attached  here¬ 
to  marked  Exhibit  “B”  and  made  a  part  hereof,  finding 
the  said  rate  schedule  to  be  for  sales  subject  to  the  juris¬ 
diction  of  said  Commission  ordering  a  public  hearing  con¬ 
cerning  the  lawfulness  of  said  proposed  changes  and 
suspending  the  use  thereof  until  April  1,  1956  for  lack  of 
sufficient  grounds  to  warrant  shortening  the  suspension 
period  and  denying  petitioner’s  application  for  a  shortened 
suspension  period. 


I 

I 

1 

i 

i 

i 

i 

! 

i 

! 

I 

i 

i 

I 

j 

| 

j 

i 


i 

i 

i 

i 

i 

i 

I 

I 


I 

i 

I 


i 


i 


I 

i 

i 

1 

j 
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23.  On  November  3.  1955,  and  within  30  days  after  the 
issuance  of  said  order,  petitioner  filed  with  the  Commission 
an  application  for  rehearing,  pursuant  to  Section  717r  of 
Title  15  of  the  United  States  Code. 

24.  On  November  29,  1955,  the  Commission  issued  an 
Order  Denying  Application  for  Reconsideration  and  Vaca¬ 
tion  or  Amendment,  a  copy  of  which  is  attached  hereto 
marked  Exhibit  “ C ' '  and  made  a  part  hereof. 

25.  Petitioner  avers  that  said  Order  of  the  Commission 
issued  in  Docket  No.  G-9573  on  November  29,  1955  is  un¬ 
reasonable,  capricious,  arbitrary  and  contrary  to  law  for 
the  following  reasons: 


15. 


i 


The  Commission  erred  in  suspending  the  price 
established  pursuant  to  the  Warfield  Contracts  ex 
parte  without  taking  evidence  or  acting  upon  peti¬ 
tioner's  request  for  disclaimer  of  jurisdiction; 

The  Commission  erred  in  finding  ex  parte  in  its 
Order  that  it  had  jurisdiction  over  petitioner  with¬ 
out  taking  evidence  and  without  reversing  its  find¬ 
ings  of  lack  of  jurisdiction  over  the  Warfield  Con¬ 
tracts  as  made  after  hearing  in  Docket  No.  G-143; 


C.  The  Commission  erred  in  suspending  a  price  ex 
parte  which  price  was  established  pursuant  to  the 
terms  of  the  Warfield  Contracts  which  were  exe¬ 
cuted  prior  to  the  enactment  of  the  Natural  Gas  Act. 


26.  All  of  the  foregoing  objections  to  said  Order  were 
set  forth  and  urged  by  petitioner  before  the  Commission 
in  the  application  for  rehearing  referred  to  in  paragraph 
23  of  this  petition. 
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Petitioner  therefore  prays  that  this  Honorable  Court 
may  review  said  order  and  enter  a  judgment  setting  said 
order  aside,  and  that  such  orders  may  be  made  herein 
as  to  the  Court  may  seem  just. 

Dated:  January  19,  1956. 

Harry  J.  Gerrity, 

Attorney  for  Petitioner, 

Office  and  P.  0.  Address, 

Suite  1001  Hill  Building, 

17th  and  Eye  Streets, 
Washington,  D.  C. 


Of  Counsel: 


Frederick  H.  Stokes, 
Frederic  A.  Collins, 
Clark,  Carr  &  Ellis, 
120  Broadway, 

New  York  5,  New  Y’ork. 


UNITED  STATES  OF  AMERICA 

United  States  Court  of  Appeals  for  the 
District  of  Columbia 

State  of  New  York  ) 

County  of  New  York  ^ 

Carl  E.  Kayser,  being  duly  sworn,  deposes  and  says 
that  he  is  an  officer,  to  wit,  the  President  of  Columbian 
Fuel  Corporation,  the  petitioner  above  named;  that  he  has 
read  the  foregoing  petition :  that  as  to  the  allegations 
contained  therein  he  is  credibly  informed  and  believes  the 
same  to  be  true. 

Carl  IT  Kayser. 

Sworn  to  before  me  this 
19th  day  of  January,  1956. 

Maroaket  Ann  Mokrlins 

Notary  Public 

MARGAKKT  ANN  MOKKI.INS 
Notary  Public,  State  <>i  New  York 
No.  41-7^80250 
Qualified  in  Queens  C«»uiit\ 

Cert,  filed  in  New  Y-rk  County 
Commission  Expires  March  50th,  1  '>56 

Attached  to  the  Petition  were  Exhibits  A,  B  and  C,  three 
Orders  of  the  Commission.  They  are  printed  on  the  follow¬ 


ing  pages  as: 

1.  Docket  No.  G-143 — Order  dismissing  pro¬ 
ceedings  for  want  of  jurisdiction .  Pgs.  9&10 

2.  Docket  No.  G-9573 — Order  suspending 
proposed  changes  in  rates  and  denying 

petition  for  shortened  suspension  period  11  to  13 

3.  Docket  No.  G-9573 — Order  denying  ap¬ 

plication  for  reconsideration  and  vaca¬ 
tion  or  amendment .  14  &  15 
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Docket  No.  G-143 — Order  Dismissing  Proceedings 
for  Want  of  Jurisdiction. 

[1067]*  UNITED  STATES  OF  AMERICA 
Federal  Power  Commission 

Commissioners:  Leland  Olds,  Chairman;  Claude  L. 

Draper,  Basil  Manly,  Clyde  L.  Seavey,  concurring. 

John  AY.  Scott,  dissenting. 

June  29,  1940 

Docket  No.  G-143 
In  the  Matter  of 
Columbian  Fuel  Corporation 

ORDER  DISMISSING  PROCEEDINGS  FOR 
WANT  OF  JURISDICTION 

Upon  consideration  of  the  orders  previously  issued  in  this 
case:  the  evidence  of  record;  the  briefs  filed  by  Colum¬ 
bian  Fuel  Corporation,  Counsel  for  the  Federal  Power 
Commission,  and  as  amici  curiae,  the  State  of  West 
Virginia,  the  P'ublic  Service  Commission  of  West  Vir¬ 
ginia,  the  Public  Service  Commission  of  Kentucky,  the 
Mid-Continent  Oil  &  Gas  Association,  the  Independent 
Petroleum  Association  of  America  and  the  National 
Association  of  Railroad  and  Utilities  Commissioners; 
and  the  oral  arguments  of  interested  participants  made 
to  this  Commission,  sitting  en  banc,  on  June  17,  1940; 
the  Commission,  having  on  this  date  entered  its  Opinion 
No.  4S,  containing  its  findings  of  fact  and  conclusions 
therefrom,  which  opinion,  findings  and  conclusions  are 

*  Numbers  in  brackets  refer  to  page  numbers  of  the  Transcript  and  Supple¬ 
mental  Transcript  filed  by  the  Commission. 


hereby  referred  to  and  made  a  part  hereof;  it  is  ordered 
that : 

(1)  The  order  of  October  31,  1 039,  suspending  the  pro¬ 
posed  increased  rate  filed  by  the  Columbian  Fuel 
Corporation  be  and  it  is  hereby  vacated;  and 

(2)  All  proceedings  herein  be  and  they  are  hereby  dis¬ 
missed  for  want  of  jurisdiction. 

By  the  Commission. 

Leon  M.  Fuquay 
Leon  M.  Fuquay, 
Secretary. 
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Docket  No.  G-9573 — Order  Suspending  Proposed  Changes 
in  Rates  and  Denying  Petition  for  Shortened 
Suspension  Period. 

[110]  UNITED  STATES  OF  AMERICA 

Federal  Power  Commission 

Before  Commissioners:  Jerome  K.  Juykendall,  Chairman; 
Claude  L.  Draper,  Frederick  Stueck  and  William 
R.  Connole. 

Docket  No.  G-9573 
In  the  Matter  of 
Columbian  Fuel  Corporation 


ORDER  SUSPENDING  PROPOSED  CHANGES  IN 
RATES  AND  DENYING  PETITION  FOR 
SHORTENED  SUSPENSION  PERIOD 

Columbian  Fuel  Corporation  (Applicant),  on  September 
30,  1 9")5,  tendered  for  filing  proposed  changes  in  presently 
effective  rate  schedules  for  sales  subject  to  the  jurisdiction 
of  the  Commission.  The  proposed  changes,  which  constitute 
increased  rates  and  charges,  are  contained  in  the  following 
designated  filings,  which  are  proposed  to  become  effective 
on  the  date  shown: 


Description 


Supplemental 
Agreement,  dated 
September  27, 1955 


Purchaser 


United  Fuel 
Gas  Company 


Rate  Schedule 
Designation 


Supplement  No.  11  to 
Applicant’s  FPC  Gas 
Rate  Schedule  No.  10 


Effective 

Date1 


Notice  of  Change,  United  Fuel  Supplement  No.  12  to 

dated  September  29,  Gas  Company  Applicant’s  FPC  Gas 
1955  Rate  Schedule  No.  10 


Nov.  1,  1^55 


Nov.  1,  1955 


1  The  stated  effective  date  is  the  first  day  after  expiration  of  the  required 
thirty  days’  notice,  or  the  effective  date  proposed  by  Applicant  if  later. 


I 

i 
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On  October  14,  1955,  Applicant  filed  a  petition  requesting 
a  shortened  suspension  period  of  one  week. 

The  increased  rates  and  charges  proposed  in  the  afore¬ 
said  tilings  have  not  been  shown  to  be  justified,  and  may  T 
be  unjust,  unreasonable,  unduly  discriminatory,  or  prefer-  * 
ential,  or  otherwise  unlawful. 

[111]  The  Commission  finds : 

i  (1)  Applicant's  petition  requesting  a  shortened  suspen-  < 

sion  period  does  not  present  sufficient  facts  to  war-  * 

rant  shortening  the  suspension  period  to  one  week. 

(2)  It  is  necessary  and  proper  in  the  public  interest  and  , 

to  aid  in  the  enforcement  of  the  provisions  of  the 
Natural  (las  Act  that  the  Commission  enter  upon  a 
hearing  concerning  the  lawfulness  of  the  said  pro¬ 
posed  changes,  and  that  the  above-designated  sup-  '< 
plements  be  suspended  and  the  use  thereof  deferred 
as  hereinafter  ordered. 

The  Commission  orders:  < 

(A)  Pursuant  to  the  authority  contained  in  Sections  4  4 

and  15  of  the  Natural  (las  Act  and  the  Commission's  4 

General  Rules  and  Regulations  (18  CFR,  Chapter 

1),  a  public  hearing  be  held  upon  a  date  to  be  fixed 

bv  notice  from  the  Seeretarv  concerning  the  lawful-  41 

ness  of  said  proposed  changes  in  rates  and  charges;  * 

and,  pending  such  hearing  and  decision  thereon,  the  4 

above-designated  supplements  be  and  the  same 

hereby  are  suspended  and  the  use  thereof  deferred 

until  April  1,  1956,  for  lack  of  sufficient  grounds  < 

to  warrant  shortening  the  suspension  period,  and  v 

until  such  further  time  as  tliev  are  made  effective 

•  , 

in  the  manner  prescribed  by  the  Natural  (las  Act. 


13 


(B)  Interested  State  commissions  may  participate  as 
provided  by  Sections  l.S  and  1.37(f)  of  the  Com¬ 
mission's  Rules  of  Practice  and  Procedure  [IS  CFR 
l.S  and  1.37(f)]. 

By  the  Commission. 

J.  H.  Gutride, 
Acting  Secretary 


Adopted :  October  21,  1955 
Issued:  October  2S,  1955 
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Docket  No.  G-9573 — Order  Denying  Application  for 
Reconsideration  and  Vacation  or  Amendment. 

[126]  UNITED  STATES  OF  AMERICA 
Federal  Power  Commission 

Before  Commissioners :  Jerome  K.  Kuykendall,  Chairman; 

Claude  L.  Draper,  Seaborn  L.  Digby,  Frederick  Stueck 

and  William  R.  Conn  ole. 

Docket  No.  G-9573 
In  the  Matter  of 
Columbian  Fuel  Corporation 

ORDER  DENYING  APPLICATION  FOR 
!  RECONSIDERATION  AND  VACATION 

OR  AMENDMENT 

On  November  3,  1955,  Columbian  Fuel  Corporation  (Co¬ 
lumbian  Fuel)  filed  an  application  for  reconsideration  and 
vacation  or  amendment  of  the  Commission’s  order  issued 
October  28,  1955,  suspending  proposed  changes  in  rates 
and  denying  petition  for  shortened  suspension  period.  Co¬ 
lumbian  Fuel  requests  that  upon  reconsideration  the  Com¬ 
mission  disclaim  jurisdiction  of  the  sale  of  natural  gas  here 
involved  and  vacate  its  suspension  order  or  amend  its  order 
to  provide  that  the  proposed  increased  rates  and  charges, 
designated  Supplement  Nos.  11  and  12  to  its  FPC  Gas  Rate 
Schedule  No.  10  covering  the  sale  of  natural  gas  to  United 
Fuel  Gas  Company,  be  suspended  and  the  use  thereof  de¬ 
ferred  only  until  December  1,  195f>,  rather  than  until  April 
1,  1956,  as  provided  by  the  Commission’s  order  issued 
October  28,  1955. 
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The  Commission  finds: 

The  grounds  for  reconsideration  alleged  in  the  appli¬ 
cation  do  not  present  any  questions  of  fact  or  law  which 
either  were  not  fullv  considered  bv  the  Commission 
when  it  adopted  said  order,  or  which  having  been  now 
considered  warrant  any  change  in,  or  modification  of, 
such  order. 

The  Commission  orders: 

The  application  for  reconsideration  and  vacation  or 
amendment  be  and  hereby  is  denied. 

By  the  Commission.  Commissioner  Digby  not  participating 

Leon  M.  Fuquay, 
Leon  M.  Fuquay, 
Secretary 

Adopted:  November  23,  1955 

Issued:  November  29,  1955 

•  #  • 


[8*4]  UNITED  STATES  OF  AMERICA 
Federal  Power  Commission 


Commissioners : 

Clyde  L.  Seayey,  Chairman,  Claude  L.  Draper, 
Basil  Manly,  Leland  Olds,  John  W.  Scott. 

October  31,  1939 


In  the  Matter  of 
Columbian  Fuel  Corporation 


Docket  No.  G-143 


Order  Fixing  Date  of  Hearing  and  Suspending 

Rate  Schedule 

It  appearing  to  tin*  Commission  tliat: 

(a)  On  October  17,  1938,  the  Columbian  Fuel  Cor¬ 
poration  lil«'<i  with  t  1m*  Federal  Power  Commission 
an  agreement,  dated  November  18,  1931,  between 
tin*  Piney  Oil  (las  Company  (predecessor  to  the 
Columbian  Fuel  Corporation),  and  the  Warfield 
Natural  (las  Company,  designated  in  tlu*  tiles  of 
tin*  Commission  as  Columbian  Fuel  Corporation 
Rate  Schedule  FPC  No.  1,  providing  for  the  sale 
of  natural  gas  by  the  (’olumbian  Fuel  Corpora¬ 
tion  to  the  Wartield  Natural  (ins  Company  for 
resale ; 

(b)  On  October  17,  1938,  the  (’olumbian  Fuel  Cor¬ 
poration  tiled  with  the  Commission  a  supple¬ 
mental  agreement,  dated  November  15,  1934,  be¬ 
tween  the  Piney  Oil  &  (las  Company  (predecessor 
to  the  Columbian  Fuel  Corporation),  and  the  War- 
tield  Natural  Gas  Company,  designated  in  the 
tiles  of  the  Commission  as  Supplement  No.  1  to 
Columbian  Fuel  Corporation  Rate  Schedule  FPC 
No.  1,  modifying  that  article  of  said  Rate  Sched¬ 
ule  FPC  No.  1  which  purports  to  specify  the 
prices  to  be  paid  for  the  natural  gas  sold; 
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(c)  Said  agreement  of  November  IS,  1931,  as  modi¬ 
fied  by  the  supplemental  agreement  of  November 
15,  1934,  provides  for  certain  periodic  increases 
in  the  rates  to  be  paid  by  the  "Warfield  Natural 
Gas  Company,  one  of  which  increases  is  proposed 
to  become  effective  on  November  1,  1939; 

(d)  On  September  20,  1939,  the  Columbian  Fuel  Cor¬ 
poration  filed  with  the  Commission  a  document, 
dated  September  19,  1939,  designated  in  the  files 
of  the  Commission  as  Supplement  No.  2  to  Colum¬ 
bian  Fuel  Corporation  Rate  Schedule  FPC  No.  1, 
providing  that  in  accordance  with  the  terms  of 
said  agreement  designated  as  Columbian  Fuel 
Corpoation  Rate  Schedule  FPC  No.  1,  as  modi¬ 
fied  by  said  Supplement  No.  1,  increased  rates 
or  charges  for  natural  gas  sold  to  the  Warfield 
Natural  Gas  Company  would  take  effect  on 
November  1,  1939; 

(e)  Said  Supplement  No.  2  to  Columbian  Fuel  Cor¬ 
poration  Rate  Schedule  FPC  No.  1  sets  forth 
certain  statements  purporting  to  justify  the 
proposed  increase  in  rates  or  charges; 

E8S5]  (f)  The  schedule  of  increased  rates  contained  in  said 
Columbian  Fuel  Corporation  Rate  Schedule  FPC 
No.  1,  as  modified  by  Supplement  No.  1  thereto, 
and  referred  to  in  said  Supplement  No.  2,  which 
is  proposed  to  be  made  effective  on  November  1, 
1939,  may  result  in  excessive  rates  or  charges  to 
the  Warfield  Natural  Gas  Company,  or  place  an 
undue  burden  upon  ultimate  consumers  of  natural 
gas,  which  increased  rates  or  charges  have  not 
been  shown  to  be  justified; 

The  Commission  finds  that: 

It  is  necessary,  desirable  and  in  the  public  interest 
that  the  Commission  enter  upon  a  hearing  con¬ 
cerning  the  lawfulness  of  the  proposed  increased 
rates  or  charges  and  that  said  proposed  increased 
rates  or  charges  be  suspended  pending  such  hear¬ 
ing  and  the  decision  thereon,  but  not  for  a  longer 
period  than  five  months  beyond  November  1,  1939; 


IS 


The  Commission,  upon  its  own  motion,  orders  that: 

(A)  A  public*  hearing  be  held  on  December  4,  1939, 
at  2  o'clock,  p.m..  in  the  hearing  room  of  the 
Federal  Power  Commission,  1757  K  Street,  X.  \\\, 
Washington,  1).  C.,  concerning  the  lawfulness  of 
the  rates  or  charges  contained  in  said  Columbian 
Fuel  Corporation  Kate  Schedule  FPC  No.  1,  as 
modified  by  said  Supplement  Xo.  1,  and  referred 
to  in  said  Supplement  Xo.  2,  which  are  proposed 
to  be  made  effective  on  Xovember  1,  1939; 

(B)  Pending  such  hearing,  the  schedule  of  increased 
rates  or  charges  for  the  sale  of  natural  gas  for 
resale  for  ultimate  domestic  or  commercial  con¬ 
sumption  contained  in  said  Columbian  Fuel  Cor¬ 
poration  Kate  Schedule  FPC  Xo.  1,  as  modified 
by  said  Supplement  Xo.  1,  and  referred  to  in  said 
Supplement  Xo.  2,  which  is  proposed  to  be  made 
effective  on  Xovember  1,  1939,  be  and  the  same 
is  hereby  suspended  for  a  period  of  five  months 
beyond  Xovember  1.  1939,  unless  the  Commission 
shall  hereafter  otherwise  order; 

(C)  During  the  said  period  of  suspension  the  rates 
and  charges  now  being  collected  and  received  by 
the  Columbian  Fuel  Corporation  from  the  War- 
field  Xatural  (las  Company,  as  provided  in 
Columbian  Fuel  Corporation  Kate  Schedule  FPC 
Xo.  1,  as  modified  by  Supplement  Xo.  1  thereto, 
shall  remain  and  continue  in  effect; 

(D)  This  order  does  not  suspend  or  otherwise  affect 
the  rates  and  charges  to  be  collected  and  received 
for  natural  gas  sold  to  the  Warfield  Xatural  (las 
Company  for  resale  for  ultimate  industrial  con¬ 
sumption  only; 

(E)  At  such  hearing,  the  burden  of  proof  to  show 
that  the  proposed  increased  rates  or  charges  are 
just  and  reasonable  shall  be  upon  the  Columbian 
Fuel  Corporation. 

Bv  the  Commission. 

(seal) 

(Sgd.)  Leon  M.  Fuquay, 

Secretary. 
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In  the  Matter 
of 

Columbian  Fuel  Corporation 

By  the  Commission : 

This  is  a  proceeding  under  Section  4(e)  of  the  Xatural 
Gas  Act.  On  October  31,  1939,  we  issued  an  order  sus¬ 
pending  changes  in  the  price  of  natural  gas  furnished  by  I 
the  Columbian  Fuel  Corporation,  hereinafter  referred  to 
as  respondent,  to  the  Warfield  Xatural  Gas  Company 
under  a  contract  between  the  two  companies  made  on 
Xovember  IS,  1931.  j 

This  contract  originally  provided  that  the  price  should 
be  12  cents  per  thousand  cubic  feet  until  Xovember  1,  1932, 

14  cents  per  thousand  cubic  feet  from  Xovember  1,  1932, 
to  Xovember  1,  1935,  and  15  cents  per  thousand  cubic  feet 
from  the  latter  date  until  Xovember  1,  1940.  On  Xovem¬ 
ber  15,  1934,  these  companies  entered  into  a  supplemental 
agreement  reducing  the  rates  to  11  cents  per  thousand 
cubic  feet  from  that  day  until  Xovember  1,  1935,  to  12 
cents  per  thousand  cubic  feet  from  the  latter  date  up  to 
Xovember  1,  1939,  at  which  time  the  15  cent  price  estab¬ 
lished  by  the  original  agreement  was  to  be  restored. 


£1053]  On  October  17,  1938,  the  respondent  tiled  the  afore¬ 
said  contract  and  supplement  with  the  Commission,  and  on 
September  20,  1939,  the  respondent  filed  a  statement  to  the 
effect  that  in  accordance  with  these  agreements  the  in¬ 
creased  rates  and  charges  would  become  effective  on  No¬ 
vember  1,  1939.  It  was  this  proposed  increase  that  was 
suspended  by  our  order  of  October  31,  1939,  which  also 
required  that  during  the  period  of  suspension  the  rates 
and  charges  then  being  collected  and  received  by  the  re¬ 
spondent  from  the  Warfield  Company  be  continued  in 
effect. 

The  matter  was  set  for  hearing  before  an  examiner. 
During  the  hearing  the  respondent  filed  a  motion  to  dis¬ 
miss  the  proceeding  on  various  grounds  which,  for  the 
present  purposes,  may  be  summarized  as  follows:  (1) 
Assuming  that  respondent’s  sales  to  the  Warfield  Com¬ 
pany  were  sales  in  interstate  commerce,  the  rate  provisions 
in  the  Natural  Gas  Act  are  not  applicable  to  the  respondent, 
which  is  a  producer  and  gatherer  of  natural  gas;  (2)  the 
respondent’s  sales  to  the  Warfield  Company  are  not  sales 
in  interstate  commerce  and,  therefore,  tin*  respondent  is  not 
a  natural  gas  company  within  the  meaning  of  the  Act  and, 
therefore,  the  provisions  of  the  Act  do  not  apply  to  the 
respondent;  and  (3)  tin*  contract  rate  effective  November 
1,  1939,  was  not  a  ‘‘new  schedule”  within  the  meaning  of 
Section  4(e)  of  the  Act  and,  therefore,  the  suspension 
order  of  October  31,  1939,  should  be  vacated.  Evidence 
was  presented  on  the  jurisdictional  questions. 

[1054]  At  the  conclusion  of  these  hearings,  briefs  were 
filed  by  the  respondent,  by  counsel  for  the  Commission  and 
bv  the  Public  Service  Commission  of  Kentuekv,  the  State 
of  West  Virginia,  the  Public  Service  Commission  of  West 
Virginia,  the  National  Association  of  Railroad  and  Utili¬ 
ties  Commissioners,  the  Mid-Continent  Oil  and  Gas  Asso¬ 
ciation  and  the  Independent  Petroleum  Association  of 


j 

I 


I 

I 

i 

America  as  amici  curiae ,  who  also  participated  in  the  oral 
argument  before  the  full  Commission.  The  questions  were 
extensively  briefed  and  argued. 

i 

i 

j 

Findings 

I 

I 

The  facts  developed  in  the  record  show  that: 

i 

(1 )  The  Columbian  Fuel  Corporation  is  a  Delaware  Cor-  j 
poration  organized  in  1936  as  successor  to  the  Piney  Oil  ; 
and  l* as  Company,  both  being  hereinafter  referred  to  as 
respondent.  Respondent's  principal  office  is  in  Freston- 
burg,  Kentucky,  and  it  is  authorized  to  do  business  in 
various  states,  including  the  State  of  Kentucky. 

i 

(2)  Respondent  produces  and  gathers  natural  gas  in 

several  counties  in  Kentucky  upon  its  properties  consist-  j 
ing  of  fourteen  areas  aggregating  in  excess  of  14,000  acres  j 
on  which  are  located  approximately  13S  producing  gas 
wells.  I 

i 

i 

(3)  The  gas  produced  by  the  respondent  is  delivered  ! 
to  the  Warfield  Natural  Gas  Company,  hereinafter  referred 
to  as  Warfield,  at  the  termini  of  respondent's  gathering  ! 
lines,  except  that  a  portion  of  the  gas  is  delivered  from  a 
compressor  station  owned  by  respondent  and  located  on 
Hull  Creek  in  Floyd  County  adjacent  to  some  of  the  j 
[1055 ]  producing  areas.  All  of  the  deliveries  are  made 
within  the  State  of  Kentucky,  and  upon  delivery  made  j 
respondent  has  no  ownership  in  or  control  over  the  gas. 

i 

(4)  Warfield  is  a  corporation  engaged  in  the  business 
of  transporting  and  selling  natural  gas.  As  part  of  its  j 
transmission  system,  Warfield  has  a  compressor  station  j 
near  Maytown,  Kentucky,  at  a  point  known  as  Warco, 
also  a  transmission  pipe  line  extending  from  this  Com-  I 
pressor  station  in  a  northerly  direction  to  a  point  on  the  j 
Kentucky-West  Virginia  State  line.  At  this  point  the  j 

i 

i 

i 


I 
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Warfield  pijx*  line  connects  with  a  transmission  line  ex¬ 
tending  into  West  Virginia,  owned  by  an  affiliated  cor¬ 
poration,  United  Fuel  Gas  Company,  hereinafter  referred 
to  as  United. 

(5)  Warfield's  transmission  system  also  connects  with 
a  compressor  station  and  the  Kastern  Seaboard  line  owned 
by  the  Atlantic  Seaboard  Corporation,  hereinafter  referred 
to  as  Seaboard.  Seaboard  is  a  corporation  engaged  in  the 
business  of  transporting  natural  gas.  Its  pipe  line  com¬ 
mences  at  the  aforesaid  compressor  station  and  extends 
in  an  easterly  direction  into  the  State  of  West  Virginia, 
thence  northerly  across  the  States  of  West  Virginia  and 
Maryland. 

(G)  A  part  of  the  natural  gas  sold  by  respondent  to 
Warfield  is  resold  by  the  latter  within  the  State  of  Ken¬ 
tucky.  A  large  portion  of  the  gas  sold  by  respondent  to 
Warfield  is  resold  by  the  latter  to  United  and  is  trans¬ 
mitted  into  the  State  of  West  Virginia.  The  gas  is  then 
resold  by  United  for  commercial  and  industrial  uses 
ClOob]  without  the  State  of  Kentucky.  From  40  to  bO  per 
cent  of  the  gas  sold  by  the  respondent  to  Warfield  is 
delivered  by  the  latter  to  the  Seaboard  line  from  which 
the  gas  is  sold  and  delivered  in  large  quantities  to  local 
distributing  companies  in  West  Virginia  and  in  Maryland. 

(7)  There  is  a  regular  unbroken  and  uninterrupted  trans¬ 
mission  and  a  continuous  flow  of  the  natural  gas  sold  by 
respondent  to  Warfield  from  the  areas  in  Kentucky  to 
destinations  in  other  states  and  in  the  District  of  Colum¬ 
bia.  Such  transportation  is  intended  to  be  and  is  being 
carried  on  as  an  established  course  of  business. 

The  Question  of  Jurisdiction 

The  important  question  before  the  Commission  in  this 
case  is  whether  the  Natural  Gas  Act  confers  on  the  Fed- 
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eral  Power  Commission  jurisdiction  over  a  company  en¬ 
gaged  solely  in  the  production  and  gathering  of  natural  gas 
when  such  company  is  also  engaged  in  the  sale  of  such  gas 
in  interstate  commerce.  In  attempting  to  reach  a  reason¬ 
able  answer  the  Commission  has  examined  (a)  the  lan¬ 
guage  of  the  Act  as  a  whole,  without  other  evidences  of 
Congressional  intent,  (b)  the  report  of  the  Congressional 
committees  recommending  the  legislation,  and  (c)  the  ex¬ 
pressions  of  individual  Congressmen  in  the  course  of  the 
debate  on  the  bill. 

The  results  of  its  examinations  may  be  summarized 
under  the  several  heads  as  follows: 

[1057]  Language  of  the  Act 

The  Act  (Section  1(a))  asserts  that  Federal  regulation 
in  matters  relating  to  the  transportation  of  natural  gas 
and  the  sale  thereof  in  interstate  commerce  is  necessarv 
in  the  public  interest.  This,  taken  alone,  would  indicate 
a  broad  determination  to  protect  ultimate  consumers  of 
natural  gas  by  closing  the  gap  in  regulation  resulting  from 
the  lack  of  state  jurisdiction  over  sales  in  interstate  com¬ 
merce. 

The  Act  further  (Section  1(b))  states  that  its  provisions 
apply  to  the  sales  in  interstate  commerce  of  natural  gas 
for  resale  for  ultimate  public  consumption  and  to  natural 
gas  companies  engaged  in  such  sale.  A  “natural  gas  com¬ 
pany”  is  defined  for  the  purposes  of  the  Act  (Section 
2(6))  as  a  person  engaged  in  the  transportation  of  natural 
gas  in  interstate  commerce,  or  the  sale  in  interstate  com¬ 
merce  of  such  gas  for  resale. 

So  far,  the  language  of  the  Act  would  clearly  make  a 
company  engaged  exclusively  in  the  production  and  gather¬ 
ing  of  natural  gas,  which  also  sold  gas  in  interstate  com¬ 
merce  for  resale,  such  as  the  respondent,  a  natural  gas 
company  subject  to  the  jurisdiction  of  the  Commission. 
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The  Act,  however,  contains  qualifying  language  (Section 
1(b))  stating  that  the  provisions  of  the  Act  shall  not  apply 
“to  the  production  or  gathering  of  natural  gas.”  This 
Negative  language  is  relatively  broad  in  scope  and  may  be 
properly  distinguished  from  the  narrower  and  more  ex¬ 
plicit  language  of  other  statutes  limiting  the  [10583  ex¬ 
emption  from  jurisdiction  to  the  facilities  used  in  the 
performance  of  some  function. 

Clearly,  if  the  language  above  quoted  is  interpreted  as 
excluding  from  Commission  jurisdiction,  and  hence  from 
Federal  regulation,  all  companies  whose  sales  of  natural 
gas  are  made  at  the  well  mouth  or  at  the  end  of  gathering 
lines,  there  will  be  important  initial  sales  of  natural  gas 
in  interstate  commerce  which  will  remain  outside  the  field 
of  regulation  altogether.  Such  unregulated  sales  would, 
then,  represent  important  elements  in  the  costs  which 
must  be  taken  into  account  in  the  regulation  of  all  subse¬ 
quent  sales  subject  to  Federal  or  State  jurisdiction. 

Consideration  should  also  be  given  to  the  fact  that,  if 
the  jurisdiction  of  the  Commission  under  the  Natural  Gas 
Act  is  assumed  to  extend  to  all  companies  whose  natural 
gas  business  is  concerned  exclusively  with  production  or 
gathering,  the  Commission’s  regulatory  authority  would 
not  be  limited  to  their  charges  for  sales  of  natural  gas  in 
interstate  commerce  but  would  extend  to  other  aspects 
of  the  function  of  producing  and  gathering.  Thus,  under 
Section  7,  the  Commission  could  order  such  a  company 
to  extend  or  improve  its  transportation  (gathering)  facili¬ 
ties.  The  company,  further,  could  not  abandon  its  facili¬ 
ties  without  Commission  approval,  nor  could  it  extend 
its  facilities  for  transportation  of  natural  gas  to  or  sell 
natural  gas  in  a  market  already  served  by  a  “natural  gas 
company”  without  obtaining  a  certificate  of  convenience 
and  neeessitv  from  the  Commission. 
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Further  investigation  of  the  Act  shows  that  the  language 
can  by  no  means  be  interpreted  as  excluding  all  produc¬ 
tion  and  gathering. 

[105!>]  Section  9,  for  instance,  authorizing  the  Commis¬ 
sion  to  determine  rates  of  depreciation  and  amortization 
of  the  several  classes  of  property  of  each  natural  gas  com¬ 
pany,  includes  property  used  and  useful  in  “production” , 
as  well  as  property  used  and  useful  in  the  transportation 
or  sale  of  natural  gas. 

Similarly,  Section  10  enables  the  Commission  to  require 
reports  including,  among  other  things,  “cost  of  facilities, 
cost  of  maintenance  and  operation  of  facilities  for  the  pro¬ 
duction.  transportation,  or  sale  of  natural  gas,”  etc.  And 
Section  14  enables  the  Commission  to  determine  the  ade¬ 
quacy  or  inadequacy  of  the  gas  reserves  held  or  controlled 
by  any  natural  gas  company,  or  by  anyone  on  its  behalf. 

From  this  review  of  the  language  of  the  Act,  without 
reference  to  interpretive  statements,  it  appears  clear  that 
Congress  did  not  intend  to  exclude  or  exempt  all  produc¬ 
tion  and  gathering  from  the  regulatory  authority  of  the 
Commission. 

Report  of  Congressional  Committee 

Further  light  is  thrown  upon  the  intent  of  Congress  by 
the  report  of  Committee  on  Interstate  and  Foreign  Com¬ 
merce  of  the  House  of  Representatives,  in  reporting  out 
the  bill.  The  [1000]  Committee  states  that  the  bill,  if 
enacted,  would  for  the  first  time  provide  for  the  regula¬ 
tion  of  natural  gas  companies  transporting  and  selling 
natural  gas  in  interstate  commerce.  It  states  further  that 
the  bill  is  so  drawn  as  to  complement  and  in  no  manner 
usurp  State  regulatory  authority.  It  continues: 

“Your  Committee  believes  that  this  legislation  is 
highly  desirable  to  fill  the  gap  in  regulation  that 
now  exists  by  reason  of  the  lack  of  authority  of 
State  commissions.” 
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Taken  by  itself,  this  language  would  clearly  imply  an 
intent  to  provide  for  regulation  of  all  interstate  wholesale 
sales  affecting  tin*  final  price  paid  by  consumers  for  nat¬ 
ural  gas. 

Commenting  on  the  language  of  the  bill  providing  that 
the  provisions  of  the  Act  should  not  apply  ‘‘to  any  other 
transportation  or  sale  of  natural  gas  or  to  the  local  dis¬ 
tribution  of  natural  gas  or  to  the  facilities  used  for  such 
distribution  or  to  the  production  or  gathering  of  natural 
gas”,  the  Committee  said: 

“The  quoted  words  are  not  actually  necessary, 
as  the  matters  specified  therein  could  not  be  said 
fairly  to  be  covered  by  the  language  affirmatively 
stating  the  jurisdiction  of  the  Commission,  but  sim¬ 
ilar  language  was  used  in  previous  bills,  and,  rather 
than  invite  the  contention,  however  unfounded,  that 
the  elimination  of  the  negative  language  would 
broaden  tin*  scope  of  the  Act,  the  Committee  has 
included  it  in  this  bill.” 


The  previous  bill  was  dearly  designed  to  limit  Federal 
Regulation  to  the  interstate  transmission  pipe  line  com¬ 
panies  and  the  wholesale  transactions  at  the  end  of  such 
lines.  It  is,  therefore,  a  fair  assumption  that,  in  the  inten¬ 
tion  of  the  Committee,  the  language  [10<il]  of  the  bill 
which  became*  the*  Natural  (las  Act  limited  the  jurisdiction 
Of  the  Commission  to  such  transactions,  even  if  tin*  exemp¬ 
tion  of  “production  or  gathering”  were  omitted  alto¬ 
gether. 


Language  in  that  part  of  the  Committee’s  report  dealing 
with  the  limitation  to  State  regulation  over  natural  gas 
sales  suggests  an  explanation  tending  to  support  this  con¬ 
clusion.  After  commenting  on  State  jurisdiction  over 
intrastate  sales  and  local  sales  to  consumers,  the  Committee 
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“However,  in  the  case  of  sales  for  resale,  or  so- 
called  wholesale  sales,  in  interstate  commerce  (for 
example,  sales  of  producing  companies  to  distribut¬ 
ing  companies)  the  legal  situation  is  different.  Such 
transactions  have  been  considered  to  be  not  local 
in  character  and,  even  in  the  absence  of  Congres¬ 
sional  action,  not  subject  to  State  regulation.  *  *  * 
The  basic  purpose  of  the  present  legislation  is  to 
occupy  this  field  in  which  the  Supreme  Court  has 
held  that  the  States  may  not  act.” 

The  illustration  of  sales  of  a  producing  company  to  a 
distributing  company,  used  in  the  above  quotation,  would 
seem  to  imply  that  Congress  had  in  mind  a  much  simpler 
setup  of  the  industry  than  that  which  actually  prevails. 
This  simpler  picture  would  be  based  on  the  assumption 
that  in  most  instances  a  single  interstate  wholesale  trans¬ 
action  intervened  between  the  production  of  the  gas  and 
its  resale  to  ultimate  consumers.  The  object  was  to  apply 
regulation  to  this  “gateway”  transaction. 

Re-examination  of  the  language  of  the  Act  reveals  it  as 
fitting  more  closely  this  conception  of  the  setup  of  the 
natural  [10(52]  gas  industry.  Where  a  big  transporting 
company  owned  its  own  wells  and  gathering  lines,  there 
would  be  but  one  wholesale  gateway  transaction  to  bring 
under  Federal  regulation  and  all  provisions  of  the  Act 
involving  production  and  gathering  would  apply.  Where 
a  similar  company  went  to  a  field  and  bargained  with  a 
number  of  small  competing  producers  and  gatherers,  the 
latter  were  not  considered  “natural  gas  companies”  and 
the  gateway  sale  still  remained  the  subject  of  regulatory 
interest. 

Conc/ressiotial  Dehates 

Finally,  recourse  to  the  debates  of  Congress  sustains  the 
conclusion  that  the  uncertainty  in  the  language  of  the  Act 
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steins  from  the  over-simplified  conception  of  the  natural  eras 
industry  which  prevailed  at  the  time  when  it  was  enacted. 

Congressman  Lea,  Chairman  of  the  Committee,  reiterated 
that  “the  object  of  this  bill  is  to  supply  regulation  in  those 
cases  where  the  State  commission  has  no  power  to  regulate.” 

Senator  Wheeler  stated  that  the  bill  did  “not  attempt 
to  regulate  the  producers  of  natural  gas;  only  those  who 
sell  it  wholesale  in  interstate  commerce.*’ 

Congressman  Wolverton  said: 

“It  can  be  readily  seen  that  the  price  to  be  paid 
by  the  consumers  depends  largely  upon  the  price  the 
local  dist  rihutinp  company  or  Municipal  it  tf  has  hern 
required  to  pap  to  the  outsule  producer.  Therefore, 
if  the  consumer  is  to  be  given  the  benefit  of  pur¬ 
chasing  gas  at  fair  and  reasonable  rates  there  must 
he  some  regulation  of  the  producing  company  en~ 
payed  in  the  interstate  transportation  and  sale  of 
pas.  It  is,  therefore,  the  purpose  of  this  legislation 
[10(13]  to  close  the  pap  now  existing  between  Fed¬ 
eral  and  State  regulation  and  eon  for  upon  the  Fed¬ 
eral  Power  Commission  the  right,  duty  and  author¬ 
ity  to  exercise  such  regulatory  power  in  fixing  a 
fair  and  reasonable  rate  for  gas  that  is  a  part  of 
interstate  commerce.  *  *  *’*  (Italics  supplied.) 

Congressman  Crosser  asserted  that  the  regulation  of 
natural  gas  rates  by  either  cities  or  state  public  service 
commissions  was  almost  hopeless  “because  the  people  of 
such  cities  are  required  to  pay  to  the  producing  company 
in  another  state  a  price  generally  unreasonable  because 
there  is  no  constitutional  authority  in  the  city  councils 
nor  the  public  utility  commissions  of  the  state  in  which 
the  cities  are  located  which  enables  them  to  order  the  sale, 
at  a  reasonable  rate,  of  gas  produced  in  another  state”. 

Clearly,  Congress  had  in  mind  closing  the  gap  in  regu¬ 
lation  of  the  natural  gas  industry,  but  did  not  have  in 


mind  a  set-up  in  which  the  gap  was  composed  of  a  series 
of  interstate  wholesale  sales  beginning  with  the  end  of 
the  gathering  lines  of  some  dominant  producer  and  ending 
with  the  gateway  transactions  which  those  who  enacted 
the  Act  had  in  mind. 

Conclusion 

There  is  no  need  to  pass  upon  the  question  whether  the 
language  of  the  Act  may  not  be  open  to  perfectly  reason¬ 
able  differences  of  interpretation  as  to  the  limits  of  the 
Commission's  jurisdiction.  Clearly,  Congress  thought  it 
was  closing  the  gap  in  regulation  of  the  natural  gas 
industry  by  providing  Federal  Power  [1064]  Commission 
regulation  of  companies  whose  main  function  was  to  trans¬ 
port  natural  gas  through  interstate  pipe  lines  and  sell  gas 
so  transported  at  city  gates  for  resale  to  ultimate  con¬ 
sumers. 

The  companies  to  be  subjected  to  regulation  were  con¬ 
ceived  of  as  * ‘pipe  line”  companies,  and  it  was  assumed 
that  production  and  gathering  would  enter  the  field  of 
regulation  only  to  the  extent  that  the  “pipe  line”  com¬ 
panies,  either  directly  or  through  affiliates,  controlled  the 
production  or  gathering  of  the  gas  so  transported. 

In  making  a  choice  between  the  broader  and  the  nar¬ 
rower  interpretation  of  its  jurisdiction  under  the  Natural 
(las  Act,  in  so  far  as  the  present  respondent  is  concerned, 
the  Commission  is  influenced  by  the  above  consideration. 
This  consideration  is  reinforced  by  the  fact  that  a  deter¬ 
mination  in  favor  of  the  broader  conception  of  its  juris¬ 
diction  would  lead  the  Commission  into  attempts  to  deal 
with  the  complicated  interrelationship  between  the  natural 
gas  industry  and  the  oil  industry.  To  make  regulation  of 
producers  and  gatherers  effective  under  these  circum¬ 
stances  would  require  statutory  authority  of  much  wider 


scope  and  machinery  exceeding  that  at  the  disposal  of  the 
Commission  with  its  present  limited  appropriation. 

A  further  consideration  is  relevant  to  a  reasonable  deci¬ 
sion  in  the  matter.  If,  as  intimated  by  Representative 
Lea.  the  justification  for  regulation  lies  in  the  monopolistic 
character  of  the  wholesale  rates  charged  for  natural  gas, 
Itho  necessity  for  regulating  the  [lObb]  price  at  the  well 
mouth  or  at  the  end  of  gathering  lines  exists  only  to  the 
extent  that  such  prices  are  fixed  on  a  monopolistic  basis  or 
by  interests  with  sufficient  control  in  a  given  field  to 


weaken  the  force  of  competition.  The  record  in  the  present 
case  does  not  show  such  control. 

We  conclude,  therefore,  that  it  was  not  the  intention  of 
Congress  to  subject  to  regulation  under  the  Natural  Gas 
Act  all  persons  whoso  only  sales  of  natural  gas  in  inter¬ 


state  commerce,  as  in  this  case. 


are  made  as  an  incident 


to  and  immediately  upon  completion  of  such  person’s 
production  and  gathering  of  said  natural  gas  and  who  are 
not  otherwise  subject  to  the  jurisdiction  of  this  Com¬ 


mission. 


Further  experience  with  the  administration  of  the 
Natural  Gas  Act  may  reveal  that  the  initial  sales  of  large 
1  quantities  of  natural  gas  which  eventually  flows  in  inter¬ 
state  commerce  are  by  producing  or  gathering  companies 
i  which,  through  affiliation,  field  agreement  or  dominant 
position  in  a  field,  are  able  to  maintain  an  unreasonable 
price  despite  the  appearance  of  competition.  Under  such 
circumstances  the  Commission  will  decide  whether  it  can 


assume  jurisdiction  over  arbitrary  field  prices  under  the 
present  Act  or  should  report  the  facts  to  Congress  with 
recommendations  for  such  broadening  of  the  Act  and 
provision  of  additional  machinery  as  may  appear  neces¬ 
sary  to  close  this  gap  in  effective  regulation  of  the  natural 
gas  industry. 
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[1066]  An  order  will  be  entered  vacating  our  order  of 
suspension  and  dismissing  the  case. 


Leland  Olds,  Chairman 


Claude  L.  Draper,  Commissioner 


Basil  Manly,  Commissioner 


Clyde  L.  Seavev,  Commissioner 


Dated  at  Washington,  D.  C. 
this  29th  day  of  June,  1940. 


Leon  M.  Fuquay,  Secretary 


l 
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[1067]  UNITED  STATES  OF  AMERICA 
Federal  Power  Commission 

Commissioners : 

Leland  Olds,  Chairman;  Claude  L.  Draper,  Basil 
Manly,  Clyde  L.  Seavey,  concurring.  John  W.  Scott, 
dissenting. 

June  29,  1940 

Docket  No.  G-143 


Order  Dismissing  Proceedings 


for  Want  of  Jurisdiction 


Upon  consideration  of  tlie  orders  previously  issued  in  this 
case;  the  evidence  of  record;  the  briefs  filed  by 
Columbian  Fuel  Corporation,  Counsel  for  the  Federal 
Power  Commission,  and  as  amir}  curia? ,  the  State  of 
West  Virginia,  the  Public  Service  Commission  of  West 
Virginia,  the  Public  Service  Commission  of  Kentucky, 
the  Mid-Continent  Oil  &  (las  Association,  the  Inde¬ 


pendent  Petroleum  Association  of  America  and  the 
National  Association  of  Railroad  and  Utilities  Com¬ 


missioners;  and  the  oral  arguments  of  interested 
participants  made  to  this  Commission,  sitting  en  banc , 
on  June  17,  1940;  the  Commission,  having  on  this  date 
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entered  its  Opinion  No.  48,  containing  its  findings  of 
fact  and  conclusions  therefrom,  which  opinion,  findings  j 
and  conclusions  are  hereby  referred  to  and  made  a  j 
part  hereof;  it  is  ordered  that: 

(1)  The  order  of  October  31,  1939,  suspending  the  I 
proposed  increased  rate  filed  by  the  Columbian  | 
Fuel  Corporation  be  and  it  is  hereby  vacated ;  and 

(2)  All  proceedings  herein  be  and  they  are  hereby 
dismissed  for  want  of  jurisdiction. 

Bv  the  Commission. 

«r 


Leon  M.  Fuquay, 
Secretary. 


[KHiS]  D1SSKNTIXG  OPINION 


Docket  No.  (i-143 


In  the  Matter 
of 

Coi. i'M  hi  a  x  Fi*ki.  Corporation 


Scott,  Commissioner,  dissenting: 


Out  of  tlie  welter  of  discussion  concerning  this  matter 
and  the  application  of  the  pertinent  provisions  of  the 
Natural  Gas  Act  to  the  problem  before  us,  has  come  the 
conclusion  of  the  majority  t hat  tins  proceeding  should  he 
dismissed  for  want  of  jurisdiction.  To  me,  this  conclusion 
is  regrettable.  From  it,  I  am  constrained  to  dissent. 

With  an  earnest  desire  to  reach  a  correct  conclusion  upon 
the  record,  I  iirmly  believe  that  the  respondent  corporation 
is  a  “natural-gas  company”  within  the  meaning  of  the 
Natural  Gas  Act  and  that  the  rates  and  charges  here  in¬ 
volved  are  clearly  within  the  regulatory  jurisdiction  of 
this  Commission. 


I  am  fully  cognizant  of  the  fact  that  the  jurisdiction  and 
powers  of  the  Commission  are  delegated  to  it  by  Congress; 
I  would  not  advocate  extension  of  its  jurisdiction  beyond 
the  clear  Congressional  intention.  In  determining  whether 
the  Commission  has  jurisdiction,  sound  reason  is  persuasive 
of  that  interpretation  which  will  not  render  the  Act 
unenforceable  in  practice  for  the  accomplishment  of  the 
objectives  intended  by  Congress. 

C106b]  What  objective  did  Congress  intend  to  achieve  by 
its  enactment  of  the  Natural  Gas  Act?  Did  not  the  Natural 
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Gas  Aft  of  193S  have  its  genesis  in  the  widespread  demand 
that  the  Federal  government  should  occupy  the  field  from 
which  the  States  were  precluded?  Such  obviously  was 
intended.  After  pointing  out  that  there  was  no  intention 
in  enacting  the  legislation  to  disturb  the  States  in  their 
exercise  of  jurisdiction  over  intrastate  sales  of  natural  gas 
or  other  sales  thereof  considered  local  in  character,  the 
Congressional  committees  that  had  under  consideration  the 
bill  which  was  finally  enacted  as  the  Natural  Gas  Act, 
among  other  things,  specifically  stated  in  their  reports: 


“  However,  in  the  case  of  sales  for  resale,  or  so- 
called  wholesale  sales,  in  interstate  commerce  (for 
example,  sales  by  producing  companies  to  distribut¬ 
ing  com  patties)  the  legal  situation  is  different.  Such 
transactions  have  been  considered  to  be  not  local  in 
character  and,  even  in  the  absence  of  Congressional 
action,  not  subject  to  State  regulation.  (See  Missouri 
v.  Kansas  Gas  Co.  (1924),  265  XT.  S.  298,  and  Public 


Service  Commission  v.  Attleboro  Steam  &'  Electric 
Co.  (1927)  273  U.  S.  83.)  The  basic  purpose  of  the 
present  legislation  is  to  occupy  this  field  in  which 
the  Supreme  Court  has  held  that  the  States  map 
not  act.”  (Emphasis  supplied.)* 


[1070]  Congress  affirmatively  states  the  scope  of  the 
Natural  Gas  Act  in  Section  1(b)  thereof: 

“The  provisions  of  this  Act  shall  apply 

“to  the  transportation  of  natural  gas  in  interstate 
commerce, 

"to  the  sale  in  interstate  commerce  of  natural  pas 
for  resale  for  ultimate  public  consumption  for 
domestic,  commercial ,  industrial,  or  any  other  use, 
and 

"to  natural-gas  companies  engaged  in  such  trans¬ 
portation  or  sale  *  *  *.”  (Italics  supplied.) 

*  H.  Kept.  Xo  709.  75th  Congress.  1st  Session  (April  28.  1937),  pp.  1-2,  S. 
Kept.  Xo.  1162,  75ih  Congress,  1st  session  (August  11,  1937),  pp.  1-2. 


A  ••natural -pis  company” 


is  defined  in  Section  2(G) 


as  meaning: 

“«  person  eH'pif/e/l  in  the  transportation  of  natural 
pis  in  interstate  commerce,  or  the  sale  in  interstate 
conuneree  of  sack  f/as  for  resale .”  (Italics  sup¬ 
plied.) 

After  aflirmativelv  statinir  the  matters  to  which  the 
Act  is  to  apply.  Congress  specifies,  in  the  latter  part  of 
Section  1(h),  that  the  prorisions  of  the  Natural  (las  Act: 

*  shall  not  appli/  to  any  other  transportation 
or  sale  of  natural  pis  or  to  the  local  distribution 
of  natural  pis  or  to  the  facilities  used  for  such 
distribution  or  to  the  produet  ion  or  patherintj  of 
natural  f/as. 

The  instant  proceeding  was  initiated  by  the  Commission 
on  its  own  motion  under  Section  4  of  the  Natural  (las  Act, 
and  [1071]  involves  the  suspension  of  the  proposed  in¬ 
creased  rates  ami  charges  of  the  Columbian  Fuel  Corpora¬ 
tion  for  natural  pis  produced  and  gathered  by  it  and  sold  in 
interstate  commerce  to  Warfield  Natural  (las  Company  for 
resale  for  ultimate  public  consumption.  Such  facts  are 
clear.  Admittedly,  there  is  continuous  movement  of  the 
natural  pis  so  sold  from  the  point  of  sale  and  delivery  by 
respondent  within  the  State  of  origin  until  it  arrives  at  its 
ultimate  destination  outside  the  borders  thereof. 

Respondent  contends,  and  the  majority,  by  its  action 
in  the  instant  case,  in  effect  has  found  respondent  not  to 
be  a  “natural-gas  company”  within  the  meaning  of  the 
Act  and  that  the  rates  and  charges  involved  in  this  pro¬ 
ceeding  are  without  the  Commission's  jurisdiction.  Never¬ 
theless,  it  is  admitted  that  there  is,  in  fact,  a  sale  of  natural 
gas  by  respondent  in  interstate  commerce  for  resale,  but 
justification  for  refusal  to  take  jurisdiction  herein  is  predi- 


cated  upon  the  negative  language  contained  in  Section  1(b) 
of  the  Act  excluding  the  activities  of  “production  or 
srathering.** 

The  question  squarely  presented  in  this  proceeding  is 
whether  respondent,  admittedly  engaged  in  the  production 
and  gathering  of  natural  gas  and  making  sales  thereof  in 
interstate  commerce  for  resale  for  ultimate  public  con¬ 
sumption.  is  a  “natural-gas  company”  within  the  meaning 
of  the  Act.  Respondent  [1072]  asserts  by  reason  of  its 
production  and  gathering  of  gas,  that  the  provisions  of 
the  Natural  (ias  Act  are  not  applicable  to  it.  In  effect,  it 
claims  that  since  it  produces  and  gathers  natural  gas,  it  is 
excluded  from  the  application  of  the  Natural  Gas  Act  by 
the  negative  language  of  Section  1(b)  thereof,  even  though 
it  sells  that  gas  in  interstate  commerce  for  resale. 

In  the  light  of  this  contention,  does  not  the  question 
here  for  determination  resolve  itself  into  a  consideration 
of  whether,  in  affirmatively  making  the  provisions  of  the 
Natural  Gas  Act  applicable 

“to  the  transportation  of  natural  gas  in  interstate 
commerce,  to  the  sale  in  interstate  commerce  of 
natural  gas  for  resale  for  ultimate  public  consump¬ 
tion  for  domestic ,  commercial,  industrial or  any 
other  use.  and  to  natural-gas  companies  engaged  in 
such  transportation  or  sale."  (Italics  supplied.) 

Congress  intended  that  the  provisions  should  not  apply  if, 
in  addition  to  doing  the  things  enumerated  above,  a  person 
is  also  engaged  in 

“any  other  transportation  or  sale  of  natural  gas 


or  *  *  *  the  local  distribution  of  natural  gas  *  *  * 
or  *  *  *  fhe  production  or  gathering  of  natural 
gas”?  (Italics  supplied.) 

In  other  words,  is  not  disclaimer  of  jurisdiction  in  this  pro¬ 
ceeding  a  holding  that  the  language  of  Congress  exempting 
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“the  production  or  gathering  of  natural  gas"  from  the 
provisions  of  [1073]  the  Act,  in  effect,  the  exemption  of 
the  respondent  because  it  is  a  producer  and  a  gatherer  of 
natural  gas  even  though  in  fact  it  makes  sales  thereof  in 
interstate  commerce  for  resale?  1  think  such  is  the  inevi¬ 
table  effect  of  the  majority  action. 

The  rationale  of  the  majority  opinion  is  refreshingly 
elusive.  In  one  part  it  is  stated  “The  illustration  of 
sales  of  a  producing  company  to  a  distributing  company'*, 
quoted  from  a  committee  report,  “would  seem  to  imply 
that  Congress  had  in  mind  a  much  simpler  set-up  of  the 
industry  than  that  which  actually  prevails."  I  cannot 
join  the  majority  in  indulging  the  assumption  implied  by 
this  statement  that  Congress  was  so  totally  lacking  in 
knowledge  of  the  natural-gas  industry  when  it  adopted  the 
Act.  To  do  so  would  mean  the  acceptance  of  a  phantom 
aloof  from  reality.  I  accept  the  language  of  the  Act  finally 
enacted.  Then,  too,  the  majority  appears  to  take  sanctu¬ 
ary  in  its  statement 

“*  *  *  that  it  was  not  tin*  intention  of  Congress 
to  subject  to  regulation  under  the  Natural  (las  Act 
all  prisons  whose  onlg  sales  of  natural  t/as  in  inter¬ 
state  commerce,  as  in  this  case,  are  made  as  an  inci¬ 
dent  to  and  immediately  upon  completion  of  such 
person’s  prod  art  ion  and  < fathering  of  said  natural 
gas  and  who  are  not  otherwise  subject  to  the  juris¬ 
diction  of  this  Commission.”  (Italics  supplied.) 

Does  not  this  statement  suggest  that  the  achievement  of 
the  basic  purpose  of  the  legislation,  viz.:  to  till  the  gap 
wherein  States  may  not  act,  is  to  be  urged  along  toward 
the  millennium?  [1074]  Neither  the  Act  nor  its  legislative 
history  indicate  that  Congress  intended  that  the  foregoing 
construction  be  ascribed  to  the  statute.  The  sale  of  natural 
gas  in  the  instant  proceeding  is  clearly  interstate  in 
character.  Nowhere  in  the  statute  is  there  language  indi- 
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eating  that  any  distinction  is  to  be  made  between  such 
sales.  Moreover,  in  discussing  the  language  of  the  Act, 
it  is  stated  by  the  majority: 

“*  #  #  the  language  of  the  Act  would  clearly 

make  a  company  engaged  exclusively  in  the  produc¬ 
tion  and  gathering  of  natural  gas,  which  also  sold 
gas  in  interstate  commerce  for  resale,  such  as  the 
respondent,  a  natural  gas  company  subject  to  the 
jurisdiction  of  the  Commission. 

“The  Act,  however,  contains  qualifying  language 
(Section  1(b))  stating  *  *  *  the  provisions  *  *  * 
shall  not  apply  ‘to  the  production  or  gathering  of 
natural  gas.?  ”  (Emphasis  supplied.) 

It  is  to  be  noted  that  the  word  “ exclusively ”  is  added  to 
the  language  of  the  statute.  Such  addition  is  without  au¬ 
thorin'  in  the  Act.  The  foregoing  statements  of  the  ma- 
jority,  in  my  opinion,  appear  inconsistent  and  apparently 
ignore  the  language  of  the  Act  that  “production  or  gather¬ 
ing”  to  be  exempted  but  that  the  provisions  of  the  Act 
shall  apply 

“to  the  sale  in  interstate  commerce  of  natural  gas 
for  resale  •  *  • 

“to  natural-gas  companies  engaged  in  such  trans¬ 
portation  or  sale  *  *  *”  (Italics  supplied.) 

[1075]  and  the  statutory  definition  of  a  “natural-gas  com¬ 
pany”.  The  Act  attempts  no  differentiation  such  as  sug¬ 
gested  by  the  majority.  Whether  the  vendor  making  such 
sale  in  interstate  commerce  is  “engaged  exclusively  in  the 
production  and  gathering”  or  not  makes  no  difference 
under  the  language  of  the  Act.  It  appears,  therefore,  that 
disclaiming  jurisdiction  in  the  instant  proceeding  is  tanta¬ 
mount  to  holding  that  the  sale  of  natural  gas  in  interstate 
commerce  is  a  part  of  production  and  gathering  of  such 
gas. 
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Obviously,  the  action  of  the  majority  ignores  the  dis¬ 
tinction  between  producing  on  the  one  hand  and  commerce 
in  the  thing  so  produced  on  the  other  hand,  so  lucidly 
made  by  the  Supreme  Court  in  the  case  of  Carter  v.  Carter 
Coal  Co..  298  r.  S.  238,  302-4  (1936).  This  decision  was 
made  two  years  prior  to  the  enactment  of  the  Natural  Gas 
Act  and  may  reasonably  1m*  assumed  to  have  been  within 
the  knowledge  of  the  Congress  when  it  enacted  the  Natural 
Gas  Act.  In  that  decision  the  Court  stated  unequivocally : 


“In  Oliver  Iron  Co.  v.  Lord,  202  V.  S.  172,  ITS, 
we  said  on  the  authority  of  numerous  cited  cases: 
‘Mining  is  not  interstate  commerce,  but  like  manu¬ 
facturing,  is  a  local  business,  subject  to  local  regu¬ 
lation  and  taxation  *  *  *  Its  character  in  this 
regard  is  intrinsic,  is  not  affected  by  the  intended 
use  or  disposal  of  the  product,  is  not  controlled  by 
contractual  engagements,  and  persists  even  though 
the  business  be  conducted  in  close  connection  with 
interstate  commerce.’ 

[107b]  -The  same  ruh*  applies  to  the  production 
of  oil.  ‘Such  production  is  essentially  a  mining 
operation,  and  therefore  is  not  a  part  of  interstate 
commerce,  even  though  the  product  obtained  is  in¬ 
tended  to  be  and  in  fact  is  immediately  shipped  in 
such  commerce.’  Champlin  lit y.  ('<>.  v.  Corporation 
Commission,  28b  l  .  S.  210,  235.  One  who  produces  or 
manufactures  a  commodity,  subsequently  sold  and 
shipped  by  him  in  interstate  commerce,  whether 
such  sale  and  shipment  were  originally  intended  or 
not,  has  engaged  in  two  distinct  and  separate  activi¬ 
ties.  So  far  as  he  produces  or  manufactures  a 
commodity,  his  business  is  purely  local.  So  far  as 
he  sells  and  ships,  or  contracts  to  sell  and  ship,  the 
commodity  to  customers  in  another  state,  he  en- 
yayes  in  interstate  commerce.  In  respect  of  the 
former,  he  is  subject  only  to  regulation  by  the  state; 
in  respect  of  tin*  latter,  to  regulation  only  by  the 
federal  government.  Utah  Power  &  L.  Co.  v. 
Pfost,  28b  IT.  S.  165,  182.  Production  is  not  com- 
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merce:  but  a  step  in  preparation  for  commerce. 
Chassaniol  v.  Greenwood ,  291  I’.  S.  5S4,  5S7. 

“We  have  seen  that  the  word  ‘commerce’  is  the 
equivalent  of  the  phrase  ‘intercourse  for  the  pur¬ 
pose  of  trade.'  Plainly,  the  incidents  leading  up  to 
and  culminating  in  the  mining  of  coal  do  not  con¬ 
stitute  such  intercourse.  The  employment  of  men, 
the  fixing  of  their  wages,  hours  of  labor,  and  work¬ 
ing  conditions,  the  bargaining  in  respect  of  these 
things — whether  carried  on  separately  or  collec¬ 
tively — each  and  all  constitute  intercourse  for  the 
purposes  of  production,  not  of  trade.  The  latter 
is  a  thing  apart  from  the  relation  of  employer  and 
employee,  which  in  all  producing  occupations  is 
purely  local  in  character.  Extraction  of  coal  from 
the  mine  is  the  aim  and  the  completed  result  of  local 
activities.  Commerce  in  the  coal  mined  is  not 
brought  into  being  by  force  of  these  activities,  but 
by  negotiations,  agreements  and  circumstances  en¬ 
tirely  apart  from  production.  Mining  brings  the 
subject-matter  of  commerce  into  existence.  Com¬ 
merce  disposes  of  it."  (Italics  supplied.) 

[1077]  In  the  light  of  the  foregoing  statement  by  the 
Supreme  Court,  can  it  be  said  that  the  interstate  sale  of 
gas  in  the  instant  proceeding,  by  one  producing  and  gather¬ 
ing  natural  gas,  is  either  in  fact  or  law  a  part  of  such  pro¬ 
duction  and  gathering?  I  think  not.  The  two  are  distinct 
and  separate.  The  activity  of  “production”  is  local  and 
intrastate  in  character,  while  the  sale  is  interstate  com¬ 
merce  and  clearly  within  the  ambit  of  Federal  regulation. 
The  term  “production”,  in  my  opinion,  does  not  have  the 
connotation  given  it  by  the  majority.  Eminent  engineers 
agree  that  the  term  indicates  that  phase  of  the  oil  or  gas 
industry  that  deals  with  the  physical  activity  of  extracting 
oil  or  gas  from  the  ground.  Therefore,  to  conclude  that  its 
use  in  the  context  of  the  exemption  clause  in  Section  1(b) 
of  the  Act  exempts  producers  and  negatives  the  exercise 
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of  regulatory  jurisdiction  by  us  over  an  interstate  sale 
of  natural  gas  for  resale.  Hies  in  the  face  of  the  rule 
announced  by  the  Supreme  Court  in  the  Carter  Coal  case, 
accepted  definitions,  the  explanatory  statement  of  the  Con¬ 
gressional  committees,  and  long  standing  rules  of  statutory 
construction. 


Respondent,  in  my  opinion,  by  its  sales  of  natural  gas 
in  interstate  commerce  for  resale,  is  within  the  affirmative 
grant  of  jurisdiction  delegated  by  the  Congress.  Notwith¬ 
standing,  the  majority  holds  that  what  is  affirmatively 
[107S]  so  defined  and  included  within  the  scope  of  the  Act 
is  without  the  jurisdiction  of  the  Commission.  If  engaging 
in  such  activities  contained  in  the  negative  provisions  of 
Secton  1(b)  of  the  Act  is  sufficient  for  holding  the  respond¬ 
ent  without  the  jurisdiction  of  the  Commission,  it  logically 
follows  that  a  company  likewise  within  the  affirmative  grant 
of  jurisdiction  or  the  definition  of  a  “natural-gas  com¬ 
pany”,  engaging  in  any  other  activity  contained  in  the 
exclusionary  provisions  of  Section  1(b),  is  beyond  the 
Commission’s  jurisdiction. 

A  company  engaged  in  tin*  transportation  of  natural  gas 
in  interstate  commerce,  but  also  engaged  in  “local  distribu¬ 
tion  of  natural  gas”,  apparently,  should,  in  keeping  with 
the  action  of  tin*  majority  here,  be  outside  the  scope  of  the 
Act.  However,  the  contrary,  in  substance,  was  held  by  the 
Commission  in  I)t  Re  East  Ohio  (las  Company,  F.  P.  0. 
Op.  No.  .‘17  (April  14,  151351).  There,  the  Commission  dis¬ 
posed  of,  properly,  I  believe,  the  contention  of  the  East 
Ohio  Gas  Company  that  it  was  not  a  natural  gas  company 


because  all  its  transportation 


activities  were  “ incident ” 


to  its  local  distribution,  in  the  following  language 


(pp.  8-10) : 


“The  East  Ohio  Gas  Company  asserts  that  it  is 
not  a  natural-gas  company  within  the  meaning  of  the 
Natural  Gas  Act.  The  company  does  not  contest  the 
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fact  that  it  is  engaged  in  the  transportation  of 
natural  gas  in  interstate  commerce,  but  makes  the 
rather  novel  contention  that  its  ‘public  utility  ac¬ 
tivities  are  confined  to  the  local  distribution  of 
natural  gas  wholly  within  the  State  of  Ohio  and 
[1079]  all  of  its  transportation  activities  are  wholly 
within  the  State  of  Ohio  and  incident  to  such  local 
distribution,  to  which  business  and  activity  it  is 
specifically  provided  by  Section  1(b)  of  the  Natural 
(las  Act  that  the  provisions  thereof  shall  not  apply’. 
This  contention  appears  to  be  directly  contrary  to  a 
decision  of  the  Supreme  Court  of  the  United  States 
involving  this  very  company,  i.e..  East  Ohio  Gas  Co. 
v.  Tax  Commission .  283  U.  S.  465,  470-471  (1931) 
where  the  Court  held  that  its  transportation  of 
natural  gas  is  interstate  commerce,  and  that  its 
local  distribution  of  natural  gas  is  intrastate  com¬ 
merce.  and  constitute  separate  functions. 

*•*#<* 

“The  Natural  Gas  Act  likewise  draws  a  distinction 
between  transportation  of  natural  gas  in  interstate 
commerce  and  local  distribution,  and  there  is  no  pro¬ 
vision  therein  which  supports  the  company’s  con¬ 
tention  that  as  transportation  in  interstate  commerce 
is  ‘incident*  to  local  distribution,  the  company  is  not 
subject  to  the  Commission’s  jurisdiction  under  the 
Natural  Gas  Act.” 

Those  opposing  jurisdiction  ask  what  was  intended  by 
the  negative  language  excluding  “production  or  gathering 
of  natural  gas.”  The  exemption,  it  is  asserted,  was  not 
designed  to  relieve  persons  engaged  in  such  activities  from 
regulation  of  matters  not  contained  in  the  Act  in  the  first 
instance.  If  the  contrary  were  intended,  it  is  claimed,  the 
exclusion  would  be  illusionary  and  meaningless  and  the 
practical  effect  as  if  the  limitation  were  not  incorporated 
in  the  Act.  Thereupon,  it  is  concluded  that  the  exclusion 
was  intended  to  exempt  producers  and  gatherers  like 
respondent. 


4<> 

Such  conclusion  appears  strained  and  unreasonable  in  the 
light  of  the  history  of  this  legislation  and,  [1080]  in  par¬ 
ticular,  if  consideration  is  given  to  the  explanatory  state¬ 
ment  contained  in  the  Congressional  committee  reports 
accompanying  tin-  bill  finally  enacted  as  the  Natural  Gas 
Act.  Moreover,  such  conclusion  ignores  the  fact  that  pro¬ 
duction  and  gathering  of  natural  gas  may  be  carried  on 
without  engaging  in  any  of  the  activities  affirmatively 
specified  as  being  within  the  scope  of  the  Act.* 

The  history  of  the  Act  discloses  that  an  attempt  was 
made  to  include  within  the  scope  of  the  Public  Utility  Act 
of  1935  legislation  regulating  the  natural  gas  industry.  The 
provisions  of  that  early  proposal  really  attempted  to  regu¬ 
late  production  of  natural  gas  right  down  to  the  bottom 
of  the  well,  so  to  speak.**  The  concern  of  the  natural  gas 
industry  is  reflected  by  comments  made  at  the  time  by  its 
representatives.***  The  committee,  in  reporting  IT.  B.  GoSfl. 
the  bill  later  enacted  as  the  Natural  Gas  Act,  with  respect 
to  Section  1(b)  thereof,  stated: 

[1081]  “In  view  of  the  importance  of  section 
1(b).  which  states  the  scop.*  of  tin*  act.  it  seems 
advisable  to  comment  on  certain  provisions  appear¬ 
ing  therein.  It  will  be  noted  that  this  subsection  of 
the  bill,  after  affirmatively  stating  the  matters  to 
which  the  ad  is  to  apply,  contains  a  provision 
specifying  what  the  act  is  not  to  apply  to,  as  follows: 

“  ‘but  shall  not  apply  to  any  other  transporta¬ 
tion  or  sale  of  natural  gas  or  to  the  local 
distribution  of  natural  gas  or  to  the  facilities  used 
for  such  distribution  or  to  the  production  or 
gathering  of  natural  gas.’ 

*  For  example,  production  and  gathering  of  gas  for  use  of  such  producer 
and  gatherer,  such  as,  manufacture  of  carbon  black,  or  production  and  gathering 
for  local  distribution  or  sale  in  intrastate  commerce. 

**  See  Section  310.  Title  III,  entitled  ''Transmission  and  Sale  of  Natural 
Gas”.  H.  R.  5423.  74th  Congress.  1st  session  (February  o.  1935).  p  153. 

***  For  example,  see  presentation  on  behalf  of  Electric  Bond  and  Share  Co. 
to  Committee  on  Interstate  and  Foreign  Commerce  of  House  of  Representa¬ 
tives  in  public  bearings  on  H.  R  5423.  Part  3.  pp.  2277,  22^4 


“The  quoted  icords  are  not  actually  necessary ,  as 
the  matters  specified  therein  could  not  he  said  fairly 
to  he  covered  by  the  lanyuage  affirmatively  stating 
the  jurisdiction  of  the  Commission ,  but  similar 
language  was  in  previous  bills,  and,  rather  than 
invite  the  contention,  however,  unfounded,  that  the 
elimination  of  the  negative  language  would  broaden 
the  scope  of  the  act,  the  committee  has  included  it 
in  this  bill.' ** 

In  view  of  the  provisions  of  the  legislation  as  first  proposed 
in  1935,  the  insertion  of  negative  language  similar  to  that 
contained  in  Section  1(b)  excluding  certain  activities  from 
the  Act  certainly  is  understandable. 

Little  weight  can  be  attached  to  respondent’s  citation  of 
certain  miscellaneous  statements  made  in  the  Congressional 
hearings  and  debates,  for  in  United  States  v.  St.  Paul  M. 
<f*  .V.  Ry.  Co..  247  U.  S.  310,  318,  the  Supreme  Court  has 
said : 

“It  is  not  our  purpose  to  relax  the  rule  that 
debates  in  Congress  are  not  appropriate  or  even 
reliable  guides  to  the  meaning  of  the  language  of  an 
enactment.  #  *  *  But  the  reports  of  a  committee, 
including  the  hill  as  introduced,  changes  made  in 
[10821  the  frame  of  the  bill  in  the  course  of  its 
passage,  and  statements  made  by  the  Committee 
chairman  in  charge  of  it,  stand  upon  a  different 
footing,  and  may  be  resorted  to  under  proper  qualifi¬ 
cations.  (Cases  cited.)  ” 

Review  of  the  legislative  history  discloses  no  reliable 
guide  posts  indicating,  I  believe,  intent  by  Congress  that 
rates  and  charges  for  natural  gas  sold  in  interstate  com¬ 
merce  for  resale,  by  companies  also  engaged  in  “produc¬ 
tion  or  gathering  of  natural  gas”  were  to  be  excluded 

*  H.  Kept.  No.  709.  supra,  p.  3:  S.  Kept.  No.  1162,  supra,  p.  3. 
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from  the  Commission's  jurisdiction.  Such  is  clear,  if 
reference  is  made  to  the  committee  reports  accompanying 
tlie  hill  finally  enacted  as  the  Natural  (las  Act. 

There  are  those  who  contend  that  it  would  he  burden- 
i  some  to  many  small  producers  making  sales  in  interstate 
commerce  for  resale  and  also  to  the  Commission  if  the 
provisions  of  the  Act  were  to  he  applied  to  such  sales. 
However,  does  not  examination  of  the  Act  indicate  Con¬ 
gress  has  granted  authority  to  prescribe  by  administra¬ 
tive  rules  and  regulations  reasonable  classifications  found 
necessary  or  appropriate  to  carry  out  the  provisions  of 
the  Act.  excluding,  for  example,  the  so-called  “small  pro¬ 
ducers’*  from  any  arduous  burdens  of  regulation?  I 
think  so. 

In  fact,  already,  in  prescribing  a  Uniform  System  of 
Accounts  under  the  Act.  we  have,  by  our  classification  of 
persons  or  companies,  relieved  from  compliance  therewith 
those  hfirinf /  [10S33  annual  yds  operatiny  revenues  of  less 
than  $ ’25.000.  This  alone  would  exclude,  it  appears  from 
i  the  information  now  filed  with  the  Commission  under  the 
Act,  more  than  eiyhty  per  cent,  in  number,  of  the  persons 
producing  natural  gas  only  and  selling  it  for  resale  in 
interstate  commerce. 


Sales  by  respondent  appear  clearly  to  be  subject  to  the 
jurisdiction  of  this  Commission  and,  further,  even  in  the 
absence  of  Federal  legislation,  would  not  he  subject  to 
regulation  by  a  State  commission.  See  public  Utility 
Commission  of  Rhode  Island  v.  Attleboro  Steam  and 
Electric  Company,  273  U.  S.  S3,  SG;  Missouri  v.  Kansas 
Gas  Company ,  205  U.  S.  298,  305,  30S;  United  States  v. 
Rock  Royal  Co-op.,  307  U.  S.  533,  568  (1939);  Carr  in  v. 
Wallace,  30G  U.  S.  1,  9-10  (1939);  Kentucky  Natural  Gas 


Corporation  v.  Public  Service  Commission,  2S  F.  Sup. 

509  (1939).  The  Act — the  provisions  under  which  this 


f 
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proceeding  arises — is  remedial  and,  therefore,  is  entitled  j 
to  receive  that  interpretation  which  reasonably  accom-  j 
plishes  the  great  public  purpose  which  it  was  enacted  to  j 
subserve.  Xew  York-,  Xew  Haven  &  Hartford  Railroad  | 
Company  v.  I.  C.  C..  200  U.  S.  361,  391;  State  Ex.  Rel.  ! 
City  of  Sedalia  v.  Public  Service  Com.,  et  al.  (Mo.  Sup.  | 
Ct.).  P.F.  R.  1919C,  507,  509:  McDonald  v.  Thompson,  305  j 
I’.  S.  263,  266  (193S).  To  disclaim  jurisdiction  over  the  j 
interstate  sales  by  respondent,  I  believe,  does  violence  to  I 
the  [1084]  successful  accomplishment  of  the  Congres-  ! 
sional  intention  that  “the  basic  purpose  of  the  present  ! 
legislation  is  to  occupy  this  field  in  which  the  Supreme  ; 
Court  has  held  that  the  States  may  not  act.”* 

The  practical  consequences  of  the  action  of  the  majority  j 
in  the  instant  proceeding  cannot  be  over-emphasized.  I  ! 
fear  there  will  accrue  from  this  action  results  substan-  ; 
tially  curtailing  our  ability  effectively  to  regulate  in  the  i 
public  interest  interstate  sales  of  natural  gas  for  resale,  j 
Inasmuch  as  the  rates  at  which  “natural-gas  companies”  j 
can  sell  gas  at  eitv  gates  are  largelv  determined  bv  the 
prices  they  are  required  to  pay  for  the  same,  it  is  obvious 
that  the  consuming  public  cannot  be  as  well  protected  from  j 
any  exploitation  in  the  rates  it  is  charged,  unless  there  j 
is  an  exercise  of  Federal  authority  under  the  Commerce  j 
Clause  of  the  Constitution. 

The  rates  charged  for  natural  gas  in  interstate  whole-  j 
sale  transactions  being  bevond  the  regulators  authoritv  of  | 
the  States,  will  not  be  the  practical  result  of  the  action  j 
of  majority  in  disclaiming  jurisdiction  over  the  rates  of  ! 
respondent  be  to  create  a  hiatus  in  the  regulation  of 
matters  declared  by  Congress  to  be  necessary  in  the  public 
[1085]  interest?  1  think  such  is  the  inevitable  result  of  j 
the  action  of  the  majority. 

i 

*  H.  Ki't.  Xo.  709.  supra,  p.  1 ;  S.  Rpt.  Xo.  1162.  supra,  p.  1. 
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I  cannot  help  but  fool  that  the  majority  opinion  loaves 
adequate  and  effective  regulation,  in  the  public  interest, 
of  the  sales  of  natural  gas  in  interstate  commerce  for 
resale,  hoped  for  by  the  consuming  public  and  deemed 
essential  by  a  Congress  desiring  to  till  the  gap  in  which 
the  States  may  not  act,  suspended  in  limp  and  lifeless 
form  from  the  yardarm  of  inaction* 


John  W.  Scott 
Commissioner 

Washington,  D.  C. 

June  29,  1940. 

•  •  • 
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Stamped  (received  Nov.  30  I 
10:50  ’54 

Federal  Power  Com¬ 
mission) 

Mr.  Leon  M.  Fuquay,  Secretary,  November  26,  1954 
Federal  Power  Commission. 

441  ( i  Street,  X.W., 

Washington  25,  1).  C. 

Dear  Sir: 

i 

Columbian  Fuel  Corporation,  while  denying  that  it  is  | 
subject  to  tiie  jurisdiction  of  the  Commission  with  respect  ; 
to  sales  imder  the  attached  contract,  and  subject  to  its  j 
Motion  for  Rehearing  heretofore  tiled  in  Docket  No.  R-138,  j 
and  without  waiver  thereof,  and  subject  to  any  application  j 
for  declaratory  order  (if  such  application  applies  to  the  j 
type  of  sale  here  involved)  and  without  waiver  thereof,  j 
transmits  herewith,  pursuant  to  Order  No.  174- A  and  Sec-  I 
tion  154.99  of  the  Commission's  Rules  and  Regulations,  j 

i 

the  following: 

1.  (a)  Two  true  copies  of  Gas  Purchase  Agreement  be-  j 

tween  Columbian  Fuel  Corporation  and  United  j 
Fuel  gas  Company,  dated  November  18,  1931,  in-  j 
eluding  amendments  thereto  dated  June  27,  1932,  j 
December  7,  1932,  May  S,  1936,  October  13,  1936,  j 
February  10,  194S  and*  September  10,  1951. 

(b)  Original  and  one  copy  of  statement  as  to  billing  j 
for  one  month  of  service  under  the  said  contract,  j 

2.  (a)  Two  true  copies  of  Gas  Purchase  Agreement  be-  \ 

tween  Columbian  Fuel  Corporation  and  United  I 
Fuel  Gas  Company,  dated  November  18, 1931,  in-  i 
eluding  amendments  thereto  dated  November  15, 
1934,  November  21,  1939,  April  4,  1946  and  Au-  j 
gust  23,  194S.  j 

(b)  Original  and  one  copy  of  statement  as  to  billing  | 
for  one  month  of  service  under  the  said  contract,  j 
Very  truly  yours, 

Columbian  Fuel  Corporation 
By  /s/  Rodney  A.  Cover 
*  *  *  Vice-President 

Letter  by  Columbian  to  the  Commission  filed  with  the  j 
Commission  November  30,  1954  and  included  in  the  Joint 
Appendix  pursuant  to  a  stipulation  between  the  parties  ; 
dated  March  26,  1956. 
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[1]  F.  P.  C.  No. 


F.P.C.  Gas  Rate 
Schedule  No.  10 
Filing  date:  11-30-54 
Effective  date:  Accepted 


Federal  Powkk  Commission’ 

Rate  Schedule  No.  9  (Contract  #2) 


Filed  by 

Columbian  Fuel  Corporation 


Covering  Natural  (las  Sold 
to 

United  Fuel  Gas  Company 


This  Schedule  consists  of  Agreement*  dated  November 
18,  1931  between  Piney  Oil  &  Gas  Company  (former  name 
of  said  Columbian  Fuel  Corporation)  and  Warlield  Nat¬ 
ural  Gas  Company  (United  Fuel  Gas  Company,  said  suc¬ 
cessor). 


*  The  “Warfield  Contract”  referred  to  in  Pr.  Br.  2,  and 
printed  pursuant  to  the  Designation  of  Record  dated  April 
23,  1956. 
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[102]  Statement  Number  14977 

Gas  Sales  Statement 
Columbian  Fuel  Corporation 
3S0  Madison  Avenue 
New  York  17,  N.  Y. 

Period  July,  1954 
Date 

Location 

Dist.,  #50,  Pk.  Knott 
Floyd  Co.,  Ky. 

Reference 
Contr.  No.  6-9 
Rate  Schedule  9 

Gas  Sold  to 

United  Fuel  Gas  Company 

280,436  M  Cu.  Ft.  @  2214? .  $63,098.17 

Plus  Transportation  Charge  1,651 
MCF  @lc  .  16.51 

$63,114.68 

Contract  No.  2 
10/1/31 


Contract  No.  2 
10/1/31 


C-3  THIS  AGREEMENT,  made  the  lSth  day  of  No- 
vember,  1931,  by  and  between  Pinky  Oil  &  Gas  Company, 
a  corporation,  party  of  the  first  part,  hereinafter  called  the 
“Seller'*,  and  Waukield  Natural  Gas  Company,  a  corpo¬ 
ration,  party  of  the  second  part,  hereinafter  called  the 
‘‘Buyer*  *, 

\Y  I  T  X  E  S  S  E  T  II  : 


That  Seller,  for  and  in  consideration  of  the  covenants 
on  the  part  of  the  Buyer  to  be  paid,  kept,  and  performed 
as  hereinafter  set  forth,  has  sold,  and  does  hereby  sell 
unto  the  Buyer,  and  Buyer  has  purchased  and  does  hereby 
purchase  and  agree  to  take  from  Seller,  all  of  the  natural 
gas  that  may  be  produced  by  Seller  from  those  various 
tracts  of  land,  in  which  the  Seller  owns  the  leasehold  oil 
and  gas  rights,  the  aggregate  acreage  of  which  is  stated 
in  said  leases  to  be  S3, ">87  acres,  more  or  loss,  situate  in 
the  following  counties  in  the  State  of  Kentucky,  viz.: 


County 

Floyd  .... 

Pike  . 

Knott  .... 

Perrv  .... 
• 

Letcher 

Breathitt 

Morgan 

Lawrence 

Johnson 


Approximate  Acreage 
as  Stated  in  Leases 

5,693 

32,861 

4,567 

1,347 

2,826 

3,423 

30,190 

1,905 


83,587 

[3]  A  complete  list  of  the  above  leases,  is  hereto  attached 
and  made  a  part  hereof  as  Exhibit  4*A”,  and  a  map  show¬ 
ing  the  general  location  of  said  acreage  (except  that  lying 
in  Breathitt,  Morgan,  Lawrence  and  Johnson  Counties)  is 
hereto  attached  as  Exhibit  “B”  and  made  part  hereof. 


Such  rights  of  entry,  use  and  occupation  of  the  surface  j 
of  the  lands  as  Seller  has  the  right  to  grant,  are  permitted  j 
to  Buyer,  if  necessary,  under  this  agreement. 

In  consideration  of  which  and  of  the  other  covenants  i 
made,  to  he  faithfully  kept  and  performed  by  each  party  ! 
as  herein  set  forth,  it  is  mutually  covenanted  and  agreed 
between  the  parties  as  follows: 

First:  This  contract,  and  all  rights  hereunder,  shall! 
continue  in  force  for  a  period  of  twenty  (20)  years  from 
and  after  November  1,  1031  and  as  long  thereafter  as  \ 
natural  gas  is  produced  in  marketable  quantities  from  the  j 
lands  aforesaid  by  the  Seller.  The  marketing  of  gas  shall ! 
commence  on  the  first  day  of  November,  1931. 

Skcoxd:  Seller  agrees  to  furnish  the  pipe,  and  lay  and 
construct,  at  its  own  expense,  all  gathering  lines  necessary  | 
to  connect  any  wells  now  completed  or  that  may  be  here-  j 
after  completed  upon  said  lands,  to  the  receiving  stations  j 
established  as  hereinafter  provided.  Said  gathering  lines  j 
shall  be  promptly  connected  by  Seller  to  each  and  every  j 
gas  producing  well  completed  on  said  lands,  as  soon  as  j 
practicable  after  the  mains  or  lines  of  the  Buyer  shall  have  I 
been  laid  to  the  vicinity  of  said  wells,  and  receiving  sta¬ 
tions  established  for  the  gas  from  such  wells  as  herein  i 
elsewhere  provided.  All  [4]  gas  producing  wells  on  said ! 
lands  shall  be  and  remain  continuously  connected  to  the  | 
said  gathering  lines  so  that  the  wells  may  be  at  all  times  in  i 
position  to  produce  into  Buyer’s  system  of  lines,  except- 1 
ing  that  during  such  time  as  any  wells  require  repairs,! 
they  may  be  temporarily  disconnected  during  such  repairs, 
and  Seller  agrees  to  keep  said  wells  in  good  condition  for  j 
the  production  of  gas  and  to  make  the  required  repairs  to ! 
wells  only  in  the  eight  months  of  any  calendar  year  from! 
April  1st  to  December  1st,  and  not  in  the  other  four  winter! 
months,  except  with  written  consent  of  the  Buyer.  As  soon  j 


as  the  repairs  to  any  well  have  been  completed,  the  well 
or  wells  shall  he  immediately  reconnected  hy  Seller  to 
the  gathering  lines,  established  under  this  agreement. 

Third:  Buyer  has  bought  and  does  hereby  agree  to 
take  and  pay  for  at  the  price  or  prices  hereinafter  men¬ 
tioned,  all  of  the  natural  gas  that  shall  be  produced  from 
said  lands,  subject,  however,  to  t he  provisions  next  fol¬ 
lowing,  viz.: 

1.  During  the  period  of  seven  months  com- [a] 
moncing  on  November  1  of  each  year  ami  ending  on 
June  1  of  the  year  following.  Buyer  agrees  to  take 
from  Seller  an  average  daily  amount  equal  t<*  one- 
third  (':•)  of  the  open  flow  eapaeit y  of  Seller's  wells, 
determined  as  hereinafter  specified,  provided  that 
Buyer’s  obligation  hereunder  shall  be  deemed  to  be 
satisfied,  if  during  the  period  from  November  1, 
1931  to  June  1,  1933  it  shall  take  from  Seller  under 
this  contract  an  average  volume  of  ten  million 
(10,000,000)  cubic  feet  each  day  and  during  each 
subsequent  period  commencing  on  November  1  of 
each  year  and  ending  on  June  1  of  the  year  follow¬ 
ing,  it  shall  take  from  Seller  under  this  contract 
an  average  volume  of  twenty  million  (20,000,000) 
cubic  feet  each  day. 

2.  In  the  five  summer  months,  from  June  1  to 
November  1  of  each  year  during  the  term  of  this 
contract,  Buyer  shall  be  required  to  take  each  day 
only  one-third  (V;j)  of  the  average  daily  volume  of 
gas  that  was  taken  in  the  seven  months  preceding. 
Such  volume  of  gas  to  be  taken  in  said  five  summer 
months  mav  be  taken  throughout  each  and  everv 
day  by  partially  closing  gates  and  other  similar 
means  to  reduce  the  How  to  the  required  quantity, 
or  it  may  be  taken  by  using  the  well  or  wells  one- 
third  of  the  time  during  such  summer  months,  or  in 
any  other  manner  so  that  the  required  quantity  of 
gas  be  taken.  Notwithstanding  any  other  provisions 


of  this  contract.  Buyer  shall  have  the  right  to  take 
and  pay  for  at  any  time  or  times,  all  the  gas  that 
the  Sellers  wells  are  capable  of  producing. 

Foi'Rth  :  Buyer  will  furnish,  instal  and  maintain  in 
accurate  repair  at  the  receiving  stations  hereinafter  pro¬ 
vided  for  orifice  meters  of  standard  type  and  adequate 
capacity,  equipped  with  volume  and  pressure  recording 
guages,  and  will  cause  said  meters  to  he  read  daily,  or  as 
often  as  good  operating  practice  requires,  and  to  be  cali¬ 
brated  at  least  once  every  three  months.  Seller  shall  have 
access  to  said  meters  at  all  reasonable  times  and  shall  be 
furnished  the  charts  for  checking  purposes. 

[G]  T1  le  unit  of  measurement  of  gas  hereunder  shall  be 
one  thousand  ( 1.000)  cubic  feet  of  gas  at  a  base  temperature 
of  sixty  (GO)  degrees  Fahrenheit  and  a  base  pressure  of 
ten  (10)  ounces  above  fourteen  and  seven  tenths  (14.7) 
pounds  absolute  atmospheric  pressure,  and  the  meter 
readings  and  registrations  shall  be  computed  into  such 
units.  For  the  purpose  of  measurement,  the  gas  deliver¬ 
able  hereunder  shall  be  assumed  to  obey  Boyle’s  Law,  and 
tlie  average  temperature  shall  be  assumed  to  be  sixty  (GO) 
degrees  Fahrenheit  and  the  average  atmospheric  pressure 
shall  be  assumed  to  be  fourteen  and  seven-tenths  (14.7) 
pounds  to  the  square  inch,  irrespective  of  actual  variations 
in  temperature  or  barometric  conditions.  The  specific 
gravity  of  the  gas  shall  be  determined  every  three  (3) 
months  by  joint  tests  by  Edward’s  Balance  or  by  such 
other  method  as  may  be  agreed  upon  by  the  parties.  Such 
tests  shall  determine  the  specific  gravity  to  be  used  in 
computations  for  the  measurement  of  gas  during  the  three 
months  next  following. 

Fifth:  The  price  to  be  paid  by  Buyer  to  Seller  for 
gas  sold  and  delivered  under  the  terms  of  this  agreement 
shall  be  as  follows : 


Prior  to  November  1,  1932,  twelve  (12c)  cents  per 
thousand  cubic  feet. 

From  November  1,  1932.  to  November  1,  1933, 
fourteen  (14c)  cents  per  thousand  cubic  feet. 

From  November  1,  1935,  to  November  1,  1940, 
fifteen  (15c)  cents  per  thousand  cubic  feet. 

On  November  1,  1940  and  every  live  years  thereafter  the 
price  shall  be  [7]  determined  by  agreement  or  arbitration 
but  shall  not  be  less  than  fifteen  (15c)  cents  per  thousand 
cubic  feet  including  the  gathering  charge  hereafter  men¬ 
tioned  in  paragraph  sixth.  If  the  parties  are  unable  to 
agree  upon  such  price,  arbitrators  shall  be  selected  and 
shall  act  as  provided  in  Paragraph  numbered  Twkxty- 
Skcond  hereof.  The  decision  of  the  majority  of  the  arbi¬ 
trators  shall  be  final.  One-half  (*j)  of  the  expense  of  the 
arbitration  shall  be  borne  by  tin*  Buyer,  and  one-half  (1^) 
by  the  Seller.  The  arbitrators  shall  base  their  decision 
upon  tin*  then  reasonable  market  value  of  gas  in  that  terri¬ 
tory,  delivered  at  gathering  points  adjacent  to  the  wells 
as  specified  in  this  agreement  and  deliverable  during  the 
said  period  of  live  (5)  years. 

Sixth:  On  or  before  the  tenth  (10th)  day  of  each 
month,  a  statement  shall  be  rendered  bv  Buver  to  Seller 
showing  tin*  amount  of  gas  taken  thereunder,  measured  as 
aforesaid,  during  the  preceding  calendar  month,  together 
with  the  meter  charts  which  shall  be  returned  by  Seller 
after  examination.  Payment  for  said  gas  shall  be  made 
monthly  on  or  before  the  twentieth  (20th)  day  of  the 
month  following  that  in  which  the  gas  was  taken,  for  all 
gas  delivered  during  the  preceding  month.  Payment  may 
be  made  by  check,  payable  to  Seller  and  mailed  to  it, 
addressed  to  45  Fast  42nd  Street,  New  York  City,  New 
York,  or  such  other  address  as  Seller  may  from  time  to 
time  specify.  Of  the  prices  hereinbefore  stated,  or  as 
hereafter  determined  by  agreement  or  arbitration,  two 
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(2 c)  cents  per  thousand  cubic  feet  shall  be  deemed  a 
gathering  charge  paid  by  Buyer  to  [S]  Seller  for  the 
carrying  of  the  gas  from  the  wells  to  the  delivery  points, 
and  the  remainder  shall  be  deemed  the  price  or  value  of 
the  gas  at  the  wells. 

Skvkxth:  If  Seller  challenges  the  accuracv  of  anv 
meter  in  use  under  this  contract,  furnished  by  Buyer,  and 
desires  to  have  the  meter  tested.  Buyer  shall  test  the  same 
in  the  presence  and  to  the  satisfaction  of  Seller  or  a  rep¬ 
resentative,  if  it  wishes  to  exercise  the  right  to  be  present 
or  represented  at  such  test.  If  the  meter  on  test  proves 
to  be  correct  or  within  two  (2 %)  per  cent  correct,  or  more 
than  two  (2^)  per  cent  fast,  the  cost  of  testing  the  same 
shall  be  borne  by  Seller:  but  if  the  meter  on  test  proves 
to  be  more  than  two  (2^)  per  cent  slow,  then  the  cost  of 
testing  the  same  shall  be  borne  by  Buyer.  For  repair 
work,  the  meter  shall  be  shipped  to  any  properly  equipped 
shop  of  Buyer,  and  there  tested,  adjusted  or  repaired, 
unless  the  same  can  be  tested,  adjusted  or  repaired  on  the 
ground.  If  for  anv  reason  anv  meter  is  out  of  service 
and/or  out  of  repair  so  that  the  amount  of  gas  delivered 
cannot  be  accurately  ascertained  or  computed  from  the 
reading  thereof,  the  gas  delivered  through  the  period  such 
meter  is  out  of  service  and/or  out  of  repair  shall  be  esti¬ 
mated  and  agreed  upon  by  the  parties  hereto  upon  the 
basis  of  the  best  data  available,  using  the  first  of  the  fol¬ 
lowing  methods  which  is  feasible: 

(a)  By  correcting  the  error  if  the  percentage  of 
error  is  ascertainable  by  calibration,  test  or  mathe¬ 
matical  calculation. 

[9]  (b)  By  using  the  registration  of  Seller’s 
check  meter  if  installed  and  accurately  registering. 

(c)  By  estimating  the  quantity  of  delivery  by 
deliveries  during  preceding  periods  under  similar 
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conditions  when  the  meter  was  registering  accu¬ 
rately. 

Seller  may  at  its  option  and  expense  instal  and  operate 

check  meters  to  check  Haver's  meters,  hut  measurement  of 

i  gas  for  the  purposes  of  this  contract  shall  be  by  Buyer's 

meters,  except  as  hereinbefore  provided.  Check  meters 

shall  be  of  the  orifice  type  and  shall  be  subject  at  all 

reasonable  times  to  inspection  or  examination  by  Buyer, 

but  the  reading,  calibration  and  adjustment  thereof  and 

changing  of  charts  shall  be  done  onlv  bv  Seller.  Should 
*  •  • 

any  delivery  point  or  points  be  located  on  the  premises  of 
Buyer.  Buyer  grants  to  Seller  the  right  of  free  use  of 
said  premises  and  ingress  and  (‘gross  to  such  check  meter 
at  all  times  for  purposes  of  installation,  operation,  repair 
and/or  removal. 

Kkjiith  :  Seller  agrees,  in  its  operations  upon  said 
lands,  not  to  waste  the  gas  produced  from  any  sands  in  any 
wells  drilled  thereon,  so  that  gas  not  actually  taken  by 
Buyer  shall  be  preserved  and  saved  for  it,  and  Seller 
agrees  and  binds  itself  not  to  dispose  of  any  of  tin*  gas 
produced  from  said  lands  to  any  other  person  or  company 
during  the  term  of  this  agreement,  unless  Buyer  should 
fail  or  refuse  to  take  and  pay  for  Seller's  gas  within  the 
intent  and  meaning  of  this  agreement :  but  this  covenant 
shall  not  interfere  in  any  way  with  Seller's  production  of 
or  drilling  for  oil  in  any  wells  on  said  lands,  and  Seller 
reserves  the  right  to  use  gas  for  fuel  in  its  own  [10]  op¬ 
erations  upon  said  lands.  Seller  also  reserves  sufficient 
gas  to  meet  its  obligations  if  any,  to  furnish  gas  to  its 
lessors  under  the  terms  of  said  leases. 

Ninth:  All  lines,  fittings,  material  and  equipment  fur¬ 
nished  under  this  agreement  shall  remain  the  property  of 
the  party  furnishing  the  same,  and  may  be  removed  by 
such  party  at  the  termination  of  this  agreement. 
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Tenth:  Seller  warrants  generally  the  gas  hereby  sold, 

and  covenants  and  agrees  to  indemnify  and  save  harmless 

tin*  Buyer  of  and  from  all  suits,  actions,  debts,  accounts, 

damages,  costs,  losses,  and  expenses  arising  from  or  out 

of  the  adverse  claims  of  any  and  all  other  persons  to  the 

gas  herein*  sold,  or  to  rentals  or  rovalties  thereon  or  there- 
*  •  • 

from.  Buver  shall  have  the  right  to  refuse  to  take  here- 
under  any  gas  having  a  sulphur  content  in  excess  of  thirty 
(30)  grains  per  hundred  (100)  cubic  feet. 

Eleventh:  Seller  shali  have  the  right  to  instal  and 
operate  compressors  or  other  equipment  to  increase  the 
delivery  of  gas  from  its  wells.  Seller  has  a  large  block 
<>f  leases  located  in  the  eastern  part  of  Pike  County  near 
to  Buyer’s  twenty  (20)  inch  Eastern  line,  about  eighteen 
(IS)  miles  or  more  easterlv  from  Buver 's  nearest  com- 
pressor  station  at  Boldman,  Kentucky,  such  leases  being 
shown  on  the  attached  map  marked  Exhibit  “D”.  In  lieu 
of  laying  eighteen  (IS)  miles  of  suction  line  from  said 
compressor  staton  to  these  leases,  Buyer  agrees  forthwith 
to  lay  and  maintain  the  lines  shown  in  black  upon  the 
attached  map,  Exhibit  “D”,  namely  an  eight  (S)  inch  line 
extend-  [11]  ing  from  Buyer’s  twenty  (20)  inch  line 
northward  to  a  point  designated  on  said  map  as  Canada, 
a  six  (6)  inch  and  four  (4)  inch  branch  line  extending 
northwesterly  from  Canada  to  a  point  on  Koad  Fork,  and 
a  six  ((>)  inch  line  extending  easterly  from  Canada  to  a 
point  on  Coburn  Branch. 

If  and  when  Seller  shall  develop  gas  on  said  leases  from 
formations  below  the  bottom  of  the  Big  Lime,  Buyer  agrees 
to  join  Seller,  if  so  desired  by  Seller,  in  the  construction 
of  a  joint  compressor  station  of  not  more  than  ten  million 
(10,000,000)  cubic  feet  daily  capacity.  Said  station  shall 
be  located  at  Canada  at  such  point  on  Buyer’s  main  gather¬ 
ing  line  as  shall  be  hereafter  agreed  upon.  Buyer  agrees 
to  join  Seller  in  the  construction  of  said  compressor  station 


when  Seller  lias  developed  sufficient  gas  from  formations 
below  the  bottom  of  the  Big  Lime  to  deliver  ten  million 
(10,000,000)  cubic  feet  per  day,  or  if  Seller  desires  to 
construct  a  smaller  station  for  a  less  amount  of  gas,  Buyer 
will  join  in  this  construction  at  tin*  rate  of  five  thousand 
($5,000)  dollars  per  million  cubic  feet  per  day  for  all  gas 
compressed  from  formations  below  the  bottom  of  the  Big 
Lime.  Buyer  will  reimburse  Seller  at  the  rate  of  five 
thousand  ($5,000)  dolars  per  million  cubic  feet  of  eras  com¬ 
pressed  pek  day  until  Buyer  has  contributed  one-half  ( 1 
of  the  cost  of  said  compressor  station,  provided  that 
Buyer's  total  contribution  shall  not  exceed  fifty  thousand 
($50,000)  dollars.  Buyer  will  reimburse  Seller  for  its  pro¬ 
portionate  share  of  the  cost  and  operation  and  maintenance 
of  said  compression  from  time  to  time  according  to  the 
interest  which  Buyer  holds  therein.  [1-3  The  construction 
of  such  pipe  lines  and  of  said  joint  compressor  station  shall 
relieve  and  release  Buyer  from  construction  of  any  other 
pipe  line  or  lines  within  a  distance  of  nine  (9)  miles  from 
said  compressor  station.  It  is  further  agreed  that  should 
Buyer  develop  or  purchase  gas  from  lands  or  leases  in  this 
area,  it  shall  be  permitted  to  deliver  to  and  compress  this 
gas  at  said  joint  compressor  station,  providing  said  station 
lias  excess  capacity  over  and  above  the  requirements  of 
Seller,  whose  gas  shall  be  given  first  consideration.  Buyer 
shall  pay  Seller  a  compression  charge  for  all  such  gas 
compressed  covering  the  cost  of  compression  based  on  the 
proportion  such  gas  bears  to  the  total  gas  compressed  by 
the  station. 

Twelfth:  Buyer  agrees  on  or  before  November  1,  1931 
to  instal  and  maintain  receiving  stations,  each  equipped 
with  meters  as  hereinbefore  provided,  for  receipt  of  de¬ 
liveries  of  gas  hereunder  as  follows: 


1.  On  Canev  Creek  at  mouth  of  Two  Mile  Fork. 
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2.  Northwest  of  Seller's  Laws’  well  (designated 
by  Seller  as  GW  522)  on  Buffalo  Creek,  at  point 
where  Buyer's  main  gathering  line  crosses  said 
creek. 

3.  On  the  Clark  Branch  of  Buffalo  Creek,  just 
north  of  Seller’s  Laws’  well  Xo.  6. 

4.  At  mouth  of  Gearhart  Branch  on  Toler  Creek. 

5.  At  lower  end  of  Boldman  Compressor  Station. 

6.  At  a  point  south  of  Aimer  on  west  side  of 
River. 

7.  At  a  point  on  Meathouse  Fork  near  Canada. 

8.  At  a  point  near  the  intersection  of  Benton 
Branch  [13]  with  Meathouse  Fork. 

In  addition  to  the  foregoing.  Buyer  agrees  at  any  time 
or  from  time  to  time  upon  notice  from  Seller  to  establish 
additional  receiving  stations  along  its  lines  as  now  existing 
or  as  hereafter  extended  when  and  as  needed  to  receive 
Seller's  gas. 

It  is  the  intent  and  purpose  of  this  plan  to  provide  an 
outlet  for  the  gas  that  may  be  produced  from  Seller’s 
property,  and  so  additional  delivery  points  may  be  desig¬ 
nated  by  Seller  from  time  to  time,  and  when  so  designated, 
Buyer  shall  construct  or  extend  its  main  lines  to  same. 
Such  construction  or  extension  shall  be  entirelv  at  Buver’s 

•  V 

expense  if  the  initial  open  flow  capacity  of  the  well  or 
wells  from  a  formation  or  formations  below  the  Big  Lime, 
which  will  be  served  by  said  main  line,  shall  amount  to 
one  million  (1,000,000)  cubic  feet  of  capacity  for  each  mile 
of  line  so  extended  or  constructed. 

In  case  Seller  shall  desire  more  than  one  mile  of  main  line 
built  for  each  one  million  (1,000,000)  cubic  feet  of  developed 
initial  capacity,  as  aforesaid,  Buyer  will  construct  the  same 
upon  notice  from  Seller,  but  in  such  case  Seller  shall  in 
the  first  instance  be  liable  for  and  pay  to  Buyer  the  excess 


cost  over  and  above  one  mile  per  million  cubic  feet  of  initial 
capacity.  As  Seller  shall  develop  in  the  area  served  by 
such  line  additional  wells  producing  gas  from  a  formation 
or  formations  below  the  Big  Lime.  Buyer  shall  refund  such 
excess  cost  so  paid  by  Seller  at  the  rate  of  one  mile  per 
million  cubic  feet  of  initial  open  flow  capacity  of  such 
additional  well  or  [14]  wells. 

It  is  understood  that  the  gathering  lines  shall  be  installed 
by  Seller  to  connect  all  its  wells  withing  a  reasonable  dis¬ 
tance  of  any  receiving  station  now  or  hereafter  established 
by  Buyer,  it  being  generally  understood  that  the  parties 
will  cooperate  to  deal  with  the  gathering  of  the  gas  in  the 
most  economical  manner  to  both  parties. 

If  Seller  shall  desire  to  make  deliveries  of  gas  from  its 
acreage  in  Morgan  County,  before  Buyer  shall  have  con¬ 
structed  its  lines  to  said  acreage.  Buyer  will  bear  the 
expense  of  such  construction  to  the  amount  of  (a)  one  mile 
for  each  oik*  million  ( 1 ,000,( )()())  cubic  feet  of  initial  open 
flow  capacity  of  the  well  or  wells  of  Seller  in  said  County 
from  a  formation  or  formations  below  the  Big  Lime  and 
(b)  one  mile  for  each  one  million  (1,000.000)  cubic  feet  of 
initial  open  flow  capacity  of  the  well  or  wells  of  Buyer, 
and/or  any  subsidiary  or  controlled  corporation  in  said 
County  from  such  formation  or  formations.  The  excess 
siiall  be  borne  by  Seller  in  the  first  instance  and  refunded 
to  Seller  at  the  rate  of  one  mile  per  million  cubic  feet  of 
initial  open  flow  capacity  thereafter  developed  in  said 
County  by  Seller  and/or  by  Buyer  and  its  subsidiary  or 
controlled  corporations. 

Thiktkkxtii  :  Buyer  agrees  to  instal  and/or  extend  lines 
of  the  proper  capacity  and  to  instal  and  operate  such 
compressing  stations  as  are  necessary  to  gather  and  to 
take  into  the  lines  of  the  Buver,  in  accordance  with  the 
express  provisions  of  this  agreement,  the  gas  at  the  various 
receiving  stations  now  or  hereafter  established  hereunder. 
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Buyer  agrees  to  maintain  [15]  at  said  compressing  stations, 
such  pressures  as  will  enable  Seller  to  deliver  one-third  (y%) 
of  the  daily  open  flow  capacity  of  its  wells,  not  exceeding 
the  volumes  specified  in  paragraph  numbered  Third  hereof, 
provided  that  until  November  1.  1934  Buyer  shall  be 
deemed  to  have  complied  with  this  provision  if  it  main¬ 
tains  at  said  compressing  stations  a  pressure  not  exceeding 
sixty  (60)  pounds  to  the  square  inch.  Buyer  further  agrees 
at  all  times  to  maintain  at  said  compressing  stations  such 
pressures  as  will  protect  Seller  against  discrimination 
and  or  disadvantage  in  comparison  with  other  gas  pro¬ 
ducers.  including  Buyer,  and  will  maintain  conditions  as  to 
pressure  as  favorable  to  Seller  as  any  other  Buyer  of  gas 
in  the  same  field  may  maintain  in  favor  of  vendors  from 
whom  it  may  purchase  gas.  and  as  favorable  to  Seller  as 
Buyer  may  maintain  in  favor  of  any  other  vendor  from 
whom  Buyer  may  purchase  gas. 

Fourteenth:  In  order  to  determine  the  open  flow 
capacity  of  Seller's  wells  within  the  meaning  of  the  fore¬ 
going  provision  for  a  minimum  delivery  of  gas,  it  is  under¬ 
stood  and  agreed  that  said  open  flow  capacity  shall  be 

measured  on  or  about  October  loth  of  each  vear  and  on  or 

% 

about  May  loth  following.  The  open  flow  capacity  for  the 
purpose  of  determining  the  minimum  amount  deliverable 
during  the  seven  winter  months,  beginning  November  1st 
next  after  the  October  measurement,  shall  be  determined 
by  taking  the  average  of  the  open  flow  measurement  of 
October  loth  and  Mav  loth  following.  Such  measurements 
of  open  flow  capacity  shall  be  made  jointly  by  representa¬ 
tives  of  Seller  and  Buyer  and  shall  be  made  in  such  manner 
as  to  combine  accuracy  and  the  least  possible  wastage  of 
gas.  If  the  parties  [16]  hereto  are  unable  to  agree  at  any 
time  as  to  the  proper  method  of  making  such  measurements, 
the  matter  shall  be  determined  by  arbitration  as  provided 
in  paragraph  numbered  Twenty-Second  hereof.  Instead 


of  measuring  the  open  flow  capacity  of  said  wells  on 
October  13,  1031.  Buyer  agrees  to  accept  as  the  open  flow 
capacity  of  said  wells  on  said  date,  the  initial  open  flow 
capacity  thereof  as  set  forth  in  Exhibit  “C"  hereto 
attached. 

Fifteenth:  Seller  reserves  the  right  to  extract  from 

said  gas  the  gasoline  and/or  other  commercially  saleable 

by-products  thereof,  provided  that  such  extraction  shall  not 

reduce  the  gross  heating  value  of  said  gas  below  1100  B.t.u. 

per  cubic  foot.  And  provided  further  that  if  Seller  shall 

decide  to  extract  the  gasoline  from  said  gas  after  Buyer 

shall  have  erected  a  plant  for  such  extraction.  Seller  shall 

reimburse  Buver  for  the  loss  caused  therebv,  to  be  do- 
•  • 

termined  by  agreement  or  by  arbitration  as  provided  in 
paragraph  numbered  Twenty-Second  hereof. 

Sixteenth:  Seller  agrees  to  use  due  diligence  in  oper¬ 
ating  its  gas  wells  and  keeping  its  gathering  lines  in  good 
repair  and  to  diligently  operate  its  gas  acreage  herein 
described  in  a  skilful  and  methodical  way,  but  Seller 
reserves  the  right  to  abandon  any  wells  and  'or  to  sur¬ 
render  or  permit  to  lapse  any  leases,  and/or  mineral 
rights  which  in  its  judgment  are  deemed  to  be  unpro¬ 
ductive  or  without  substantial  value,  provided  Buyer  be 
given  thirty  (30)  days’  written  notice  and  opportunity  to 
take  Seller’s  rights  in  same  before  same  are  permitted  to 
lapse.  I'nless  Buyer  shall  notify  Seller  in  writing  [173 
within  said  period  of  thirty  (30)  days  of  its  election  to  take 
over  such  wells,  leases  and/or  mineral  rights,  it  shall  be 
deemed  to  have  refused  tin*  same.  If  Buyer  elects  to  take 
over  any  wells,  leases,  or  mineral  rights  hereunder,  it  shall 
pay  therefor  a  nominal  consideration  of  One  ($1.00)  Dollar, 
and  the  fair  salvage  value  of  any  casing,  tubing,  meters, 
fittings,  gathering  lines  or  other  material  in,  upon,  or 
used  in  connection  with  such  property,  and  shall  assume 


and  hold  Seller  harmless  from  such  performance  of  all  i 
future  obligations  under  anv  lease  in  so  far  as  the  same 
shall  affect  the  property  or  rights  so  taken  over. 

Seventeenth:  Seller  may  at  its  option  by  notice  in  ! 
writing  bring  within  the  scope  of  this  agreement  any 
other  lands,  leases  or  wells  that  it  may  now  own  or  here¬ 
after  acquire  in  any  of  the  Counties  hereinbefore  men-  j 
tioned.  Seller  may  also  at  its  option  deliver  gas  here-  | 
under  from  the  following  leases  enumerated  in  Schedule 
“A”  attached  to  a  certain  contract  between  Piney  Oil  & 

(I  as  Company  and  Alfred  Howell,  dated  November  5,  j 
1027.  subject,  however,  to  the  prior  obligations  of  the  ; 
Seller  under  said  contract,  viz.: 

i 


Approximate 

Acreage 

Lessor 

Date 

Record 
Book  Page 

110 

Auxier  Coal  Co . 

9/25/26 

74  ! 

6 

155 

J.C.B.  &  Mollie  Auxier  .. 

9/25/26 

74  i 

12 

ro 

a  a  a  a 

9/25/26 

74  ! 

7 

57 

u  a  u  a 

9/25/26 

74  i 

12 

146 

u  a  a  a 

9/25/26 

74 

3 

95 

n  a  u  a 

9/25  26 

74 

5 

111S 

Highland  Coal  Land  Co. 

1/12/27 

74 

236 

CIS] 

No. 

Approximate 

Acreage 

Lessor 

Date 

Record 
Book  Page 

41 

100 

J.C.B.  &  Mollie  Auxier  .. 

9/25/26 

74 

9 

42 

54 

a  a  a  a 

9/25/26 

74 

!  10 

47 

3009 

Jas.  Hatcher  . 

3/  4/26 

130 

!  319 

Total  .  4919. 

j 

Eighteenth  :  Seller  shall  not  be  liable  for  any  damage  j 
or  loss  that  may  be  occasioned  by  any  failure,  depletion,  | 
shortage  or  interruption  in  the  production  of  gas  wells, 
lands  and  leases  or  any  decline  in  natural  pressure.  In 
the  event  of  either  party  hereto  being  rendered  unable 
wholly  or  in  part  by  force  majeure  to  carry  out  its  obli-  j 
gations  under  this  agreement,  other  than  to  make  pay-  j 


merits  of  amounts  duo  hereunder,  it  is  agreed  that  on 
such  party  giving  notice  and  full  particulars  of  such 
force  majeure  in  writing  or  by  telegraph  to  the  other  party 
as  soon  as  possible  after  the  occurrence  of  the  cause 
relied  on,  then  the  obligations  of  the  party  giving  such 
notice,  so  far  as  they  are  affected  by  such  force  majeure, 
shall  be  suspended  during  the  continuance  of  any  inability 
so  caused  but  for  no  longer  period  and  such  cause  shall 
so  far  as  possible  lx*  remedied  with  all  reasonable  dispatch. 

The  term  “force  majeure”  as  employed  herein  shall 
mean  acts  of  (Jod,  strikes,  lockouts  or  other  industrial  dis¬ 
turbances,  acts  of  the  public  enemy,  wars,  blockades,  insur¬ 
rections,  riots,  epidemics,  landslides,  lightning,  earth¬ 
quakes,  tires,  storms,  floods,  washouts,  arrests  and  restraint 
of  rulers  and  people,  civil  disturbances,  explosions,  break¬ 
age  or  accident  to  machinery  or  lines  of  pipe,  the  necessity 
for  [11*3  making  repairs  or  alterations  to  machinery  or 
Jibes  of  pipe,  freezing  of  wells  or  lines  of  pipe,  partial  or 
entire  failure  of  gas  wells,  and  any  other  causes,  whether 
of  the  kind  herein  enumerated  or  otherwise,  not  within  the 
control  of  the  party  claiming  suspension  and  which  by  the 
exercise  of  due  diligence  such  party  is  unable  to  overcome. 

Nineteenth:  As  between  the  parties  hereto.  Seller 

shall  be  in  control  and  possession  of  its  gas  deliverable 
hereunder  and  responsible  for  any  damage  or  injury 
caused  thereby  until  the  same  shall  have  been  delivered 
to  Buver,  after  which  deliverv  Buver  shall  lx*  deemed  to 
be  in  exclusive  control  and  possession  thereof  and  respon¬ 
sible  for  any  injury  or  damage.  The  point  of  measurement 
shall  be  deemed  the  place  of  delivery. 

Twentieth:  If  either  party  shall  fail  to  perform  any 
df  the  covenants  or  obligations  imposed  upon  it  under  and 
by  virtue  of  this  agreement,  then  and  in  such  event  the 
other  party  may  at  its  option  terminate  this  agreement 
bs  to  the  party  in  default  by  proceeding  as  follows: 
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The  party  not  in  default  shall  cause  a  written  notice  to 
he  served  on  the  party  in  default,  stating  specifically  the 
cause  for  terminating  this  agreement  and  declaring  it  to 
he  the  intention  of  the  party  giving  notice  to  terminate 
the  same:  thereupon  the  party  in  default  shall  have  sixty 
(60)  days  after  the  service  of  the  aforesaid  notice  in 
which  to  remedv  or  remove  the  cause  or  causes  stated  in 
the  notice  for  terminating  the  agreement,  and  if  within 
said  period  of  sixty  (60)  days  the  party  in  default  does 
so  remove  and  remedy  said  cause  or  causes  and  fully 
indemnifies  the  party  not  in  default  for  any  and  all  con¬ 
sequences  of  such  breach,  then  such  notice  shall  be  with¬ 
drawn  and  this  agreement  shall  continue  in  full  force  and 
effect.  In  case  the  party  in  default  does  not  so  remedy 
and  remove  the  cause  or  causes  and/or  does  not  indemnify 
the  party  giving  the  notice  for  any  and  all  [203  conse¬ 
quences  of  such  breach,  within  said  period  of  sixty  (60) 
days,  then  this  agreement  shall  become  null  and  void  from 
and  after  the  expiration  of  said  period.  Any  cancellation 
<>f  this  agreement  pursuant  to  the  provisions  in  this  para¬ 
graph  shall  be  without  prejudice  to  the  right  of  the  party 
not  in  default  to  collect  any  amounts  then  due  it  and  with¬ 
out  waiver  of  any  other  remedy  to  which  the  party  not  in 
default  mav  be  entitled  for  violation  of  this  agreement. 
Nothing  herein  contained  shall  preclude  either  party  from 
in  good  faith  disputing  the  validity  or  existence  of  any 
alleged  ground  of  termination. 

Twenty-first:  As  used  herein,  the  term  “gas’’  denotes 
natural  gas;  “year”  denotes  a  calendar  year  unless  the 
context  indicates  a  contrary  meaning;  “month”  denotes 
a  calendar  month,  and  “day”  denotes  a  period  of  twenty- 
four  (24)  hours  commencing  and  ending  at  eight  o’clock 
in  the  morning. 

Twenty-second:  In  the  event  of  any  disagreement  be¬ 
tween  the  parties  as  to  the  meaning,  rights,  duties,  obli- 
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gat  ions  or  interpretations  of  this  contract  or  any  part 
thereof,  the  same  shall  be  determined  by  arbitration  by 
three  (3)  disinterested  arbitrators,  one  of  whom  shall  be 
chosen  by  Buyer,  one  by  Seller  and  the  third  by  these 
two.  and  the  decision  of  a  majority  of  said  arbitrators 
shall  be  conclusive  and  binding'  upon  the  parties  hereto. 
In  closing  said  arbitrators,  the  [21]  party  raising  the  ques¬ 
tion  for  determination  shall  give  the  other  party  ten  (10) 
days’  notice  in  writing  of  the  fact  that  it  desires  to  submit 
for  decision  a  question  in  respect  to  the  contract,  to  be  speci¬ 
fied  in  said  notice,  at  the  same  time,  and  in  said  notice 
naming  its  arbitrator,  whereupon  within  ten  (10)  days 
thereafter,  t lie  other  party  shall  give  notice  similarly  of 
its  choice  of  an  arbitrator,  and  the  two  so  chosen  shall 
within  thirty  (30)  days  thereafter  choose  a  third  arbi¬ 
trator.  In  the  event  of  the  failure  or  refusal  of  either 
party  to  appoint  an  arbitrator  within  ten  days  after  notice 
in  writing  from  the  other,  an  arbitrator  on  behalf  of  said 
party  so  refusing  or  neglecting,  may  be  appointed  upon 
application  of  the  moving  party,  by  any  person  who  is  a 
Judge  of  any  Federal  Court  in  the  State  of  Kentucky. 
Likewise,  in  the  event  of  the  inability  of  the  two  arbi¬ 
trators  chosen  by  the  parties  to  agree  upon  a  third  arbi¬ 
trator,  such  third  arbitrator  may  be  appointed  upon  ap- 
plication  of  either  party  hereto,  by  any  person  who  is  a 
Judge  of  any  Federal  Court  in  the  State  of  Kentucky. 
The  expense  of  arbitration  shall  be  joinly  borne  unless 
otherwise  determined  in  the  arbitrators’  decision. 

Twkxtv-third:  In  case  any  lawful  tax  shall  hereafter 
be  imposed  upon  the  Seller  which  in  terms  of  effect  is  a 
production  or  severance  tax  upon  the  gas  produced  and 
sold  under  the  terms  of  this  contract,  Buyer  shall  refund 
to  Seller,  upon  demand,  one-half  (y>)  of  such  tax  paid 
by  Seller. 
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Twenty-fourth:  All  rights  and  obligations  hereunder 
shall  extend  to  and  be  binding  upon  the  parties  hereto, 
their  [22]  successors  and  assigns.  It  is  further  agreed  that 
the  provisions  of  this  agreement  regarding  the  production 
and  delivery  of  gas  by  Seller  and  the  acceptance  and  pay¬ 
ment  for  same  bv  Buver  shall  be  deemed  to  be  covenants 

•  * 

running  with  the  respective  lands,  leases  and  pipe  lines, 
together  with  their  appurtenances,  of  the  parties  hereto. 

In  Testimony  Whereof,  the  parties  hereto  have  caused 
this  agreement  to  be  signed  and  sealed  in  duplicate  by 
their  proper  officers  thereunto  duly  authorized. 


[corporate  seal] 


Attest : 

Hkid  L.  Carr 


Piney  Oil  &  Gas  Company 

B  V  E  L>  W  IN  1>I  N  N  KY 
•> 

Vice  President 


Secretary 


Attest : 
(Illegible) 


Warfield  Natural  Gas  Company 
By  11.  A.  Wallace 

President 


Assistant  Secretary 


C23]  Exhibit  A 


Pinky  Oil  &  Gas  Company 
Oil  &  Gas  Leases 


Floyd  County,  Kentucky 


I. rase 
No. 

Lessor 

Date 

Book 

Page 

Apjiroximatc 
Acreage  as 
Stated  in 
Lease 

P-  12 

W.  L.  Music,  et  al 

6/  2/31 

Being  recorded  120 

IS 

J.  T.  Snipes,  et  ux 

5/20/31 

i  4 

200 

19 

das.  Hackworth,  et  ux 

5/20/31 

4  4 

4  4 

150 

21 

Alice  G.  Hopkins 

S/20/30 

89 

353 

234 

27 

T.  A.  Baldridge,  et  ux 

6/  9/31 

89 

211 

70 

28 

J.  C.  B.  Auxier,  et  al 

4/  8/31 

89 

187 

86 

29 

J.  C.  B.  Auxier,  et  ux 

4/  8/31 

89 

185 

10 

30 

Samuel  K.  Kelly,  et  al 

4/  S/31 

S9 

204 

ISO 

32 

Shelton  Leek,  et  al 

5/2S/31 

89 

202 

75 

33 

15.  d.  Robinson,  et  ux 

5/28/31 

89 

200 

75 

34 

J.  \\\  Music,  et  ux 

5/2S/31 

89 

198 

40 

257 

Big  Sandv  Coal  &  Coke  Co. 

1/27/30 

84 

312 

1883 

261 

Ollie  M.  Glenn 

1/  1/30 

84 

209 

380 

344 

Chas.  B.  Layne,  et  al 

7/19/29 

82 

548 

125 

3693 

In  addition  to  the  above,  approximately  2000  acres 
of  the  Laws  Heirs  lease  (No.  P  391)  are  located  in 
Floyd  County  2000 


Total 


5693 


A 

♦ 

> 

Lease 

Xo. 
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[24]  Pike  County 

Kentucky 

Lessor  Date 

Book 

Page 

j 

j 

i 

j 

j 

i 

j 

i 

| 

i 

i 

i 

i 

Approximate 

Acreage  as 

Stated  i4 

Lease  | 

I  P-  10 

Flem  Justice,  et  ux 

4/30/30 

154 

306 

20 1 

L 

11 

John  M.  Robinson,  et  ux 

9/19/29 

157 

512 

200 ! 

r 

13 

Harrison  Huffman,  et  ux 

4/  9/31 

Being ! 

Recorded  7 

'i 

14 

Isaac  Robinson,  et  ux 

2/20/30 

162 

593 

15 1 

1 

15 

Jeff  So  wards,  et  ux 

5/13/30 

157 

519 

100 

i 

1 

1(5 

Blaine  So  wards,  et  ux 

3/27/30 

15S 

565 

ioo! 

i 

1 

17 

(Hen  So  wards,  et  ux 

5/  1/30 

157 

516 

lOOj 

1 

20 

Eliza  ’Packet t 

2/20/30 

162 

309 

100 

*>o 

Rogers  Bros.  Coal  Corp. 

8/12/31 

166 

99 

4241 

♦ 

23 

Orie  Canada,  et  vir 

8/  7/31 

166 

125 

45.65 

24 

J.  R.  Sword,  et  ux 

12/10/30 

158 

183 

14Q 

27) 

Xoali  May,  et  ux 

12/10/30 

152 

595 

10 

20 

J.  M.  Sword,  et  al 

10/22/29 

152 

253 

157! 

30 

Edward  Chapman 

5/14/31 

166 

76 

lSCj.78 

27)7) 

Rell  Farley,  et  al 

3/  6/30 

156 

565 

100 

27)0 

L.  K.  Tiernev  Land  Co. 

• 

3/  1/30 

154 

558 

9173.46 

i 

202 

Smith  Heirs,  et  al 

12/10/29 

154 

254 

5000 

> 

203 

Will  Smith 

12/10/29 

157 

131 

2110 

204 

Thomas  Elswick,  et  al 

9/27/29 

152 

201 

40 

205 

J.  H.  Lowe,  et  ux 

7/13/29 

152 

183 

3$ 

200 

Adam  Damron,  et  al 

8/22/29 

152 

207 

40 

207 

Earl  Scott,  et  al 

11/13/29 

152 

211 

39$ 

20S 

John  C.  Damron,  et  al 

9/14/29 

154 

1S9 

lip 

269 

Thomas  Layne,  et  al 

12/19/29 

152 

209 

20(j) 

270 

Henry  Goff,  et  al 

7/12/29 

156 

563 

100 

[25] 

271 

John  Marrs,  et  al 

11/12/29 

154 

180 

i 

100 

272 

G.  A.  Collins,  et  al 

* 

7/20/29 

152 

203 

75 

| 

Pike  County  (Contd.) 


Lease 
N. , 

Lessor 

I  >.ve 

!  >«  ••  1: 

Page 

« 

Approximate 
Acreage  as  * 
Stated  in 

Lease  4  , 

I>-27:J 

Lena  Pauley  S«*<>tt,  et  vir 

!>  21  20 

152 

100 

30 

274 

Heneva  Lowe.  et  vir 

0  21  20 

152 

105 

24 

275 

Martha  V.  Alley.  <*t  vir 

0  25/20 

152 

101 

32 

4 

270 

Ktta  Saudi* fur.  et  vir 

0/21 /20 

1 52 

171 

50 

277 

J.  C.  Pauley,  et  ux 

0  21/20 

152 

170 

30 

271) 

Willie  L.  Smith,  et  ux 

0  21/20 

152 

175 

75 

2S0 

Taulby  Williamson,  et  ux 

S/20/20 

152 

107 

100 

/ 

•Jack  Caines,  et  ux 

S/20/20 

152 

103 

75 

■ 

345 

Joseph  L.  Smith,  et  ux 

7/15/20 

150 

561 

S5 

E 

347 

Ballard  Smith,  et  ux 

0/24/20 

150 

527 

100 

348 

J.  S.  Cline,  et  ux 

0/20/20 

152 

00-100  135 

• 

341) 

Lewis  Elswick,  et  ux 

0/18/20 

150 

400 

70 

< 

350 

J.  II.  Brown,  et  al 

0/25/20 

1 50 

500 

00 

I 

351 

Columbus  Pauley,  et  ux 

0/20/20 

150 

531 

100 

I 

332 

John  H.  Cochran,  et  al 

0/20/20 

150 

501 

30 

1 

333 

Elijah  May,  et  ux 

0/25/20 

150 

521 

220 

354 

Paris  Blackburn,  et  ux 

0/22/20 

150 

507 

200 

355 

Benton  Smith,  et  ux 

0/21/20 

150 

537 

400 

• 

350 

Polly  Thacker,  et  vir 

0/  2/20 

150 

533 

100 

- 

357 

Ambrose  Bogar,  et  ux 

0/1  S/20 

1 50 

505 

300 

358 

Stephen  Kobinson,  et  ux 

0/18/29 

150 

535 

200 

350 

Albert  Keesee,  et  ux 

0/18/20 

150 

510 

240 

im 

300 

Lewis  P.  Smith 

0/18/20 

150 

515 

60 

301 

Howard  II.  Hatfield,  et  al 

0/22/20 

150 

517 

00 

302 

Allen  Smith,  et  ux 

0/18/20 

150 

500 

550 

303 

Kilev  Adkins,  et  ux 

0/20/20 

150 

511 

100 

304 

W.  M.  Stanley,  et  ux 

0/20/20 

150 

525 

280 

<0 


Pike  County  (Contd.) 


Lease 

No. 

v 

Lessor 

Date 

Book 

Page 

Approximate 
Acreage  !as 
Stated  ijn 
Lease  i 

I  *-31  if) 

T.  F.  Pinson,  et  al 

6/20/29 

156 

539 

100 

366 

J.  Mont  Bevins,  et  ux 

6/17/29 

156 

541 

6d 

367 

Tlios.  B.  Farley,  et  al 

6/1S/29 

156 

513 

loci 

36s 

Sarah  A.  Varney,  et  vir 

6/29/29 

156 

523 

is  6 

*  391 

Law's  Heirs — Pike 

8/  9/29 

149 

324 

6003* 

392 

Floyd 

,1.  Mont  Bevins,  et  ux 

6/1S/29 

82 

156 

465 

551 

j 

600 

393 

Thos.  II .  Paulev,  et  ux 

8/  2/29 

156 

559 

10(jl 

394 

i 

Mary  L.  Williamson,  et  al 

7/  9/29 

156 

557 

300 

39f> 

John  E.  Pauley,  et  ux 

3/  2/29 

156 

549 

75 

390 

(L  W.  Burris  Estate 

7/10/29 

156 

545 

255 

397 

(i.  W.  Burris  Estate 

7/10/29 

156 

553 

207 

398 

A.  J.  Varney,  et  ux 

8/  2/29 

156 

547 

40 

i 

'  400 

Wayne  Smith,  et  ux 

7/29/29 

156 

543 

200 

^  * 

Total  Pike 

County 

32,Sok 

Of  this  acreage  about  2000  acres  located  in  Floyd  County. 


Kentucky. 


Approximate 
Acreage  as 

Lease  Stated  in 


No. 

Lessor  Date  Hook 

Page 

Lease 

P-253 

Carrs  Fork  Corporation  7/31/29 

13 

134 

4195 

Knott,  Perry  &  Letcher  Counties, 

,  Ky. 

P-260 

Montgomery  Coal  Corp.  7/31/29 

3101 

— Knott  County 

13 

122 

— Pern*  44 

9 

23 

— Letcher  44 

3 

551 

{Acreage  divided  as  follows : 

Knott  Countv —  372  Acres 

Perry  44  ’—1347  44 

Letcher  ”  — 13S2  44  ) 

Letcher  County, 

,  Kentucky. 

P-259 

Litz  Coal  (’or]). 

7/31/29  3 

244 

1444 

Breathitt  County,  Kentucky. 

P-  63 

Kentucky  Biver  Hardwood 
Company 

1/25/31  67 

240 

150 

64 

Ben  Johnson,  et  ux 

2/  S/31  66 

423 

112 

65 

Farish  Eldridge,  et  al 

1/15/31  67 

35 

60 

66 

A.  D.  Groseost,  et  al 

12/11/30  67 

3 

509 

93 

Kentucky  River  Hardwood 
Company 

8/26/30  66 

400 

2592 

Total  Breathitt  County  3423 


I 

i 

I 


i 

(  i 


[28]  Morgan  County,  Kentucky 


I-easc 

Xo. 

Lessor 

Date 

Book 

Page 

Approximate 
Acreage  as 
Stated  ip 
Lease 

P-  35 

Maude  Hutchinson,  et  al 

2/10/31 

34 

419 

2? 

1 

37 

Harris  Howard,  et  al 

3/  1/31 

34 

415 

200 

j 

40 

Malchi  Smith,  et  al 

12/27/30 

42 

230 

5o 

41 

K.  T.  Smith,  et  ux 

12/1S/30 

42 

214 

25 

42 

W.  T.  Bradley,  et  ux 

12/31/30 

42 

236 

100 

43 

Cecil  Fannin,  et  al 

12/29/30 

42 

248 

65 

j 

44 

J.  T.  Cox 

3/  2/31 

42 

666 

100 

45 

V.  B.  Hill,  et  al 

6/  2/30 

42 

268 

75 

46 

Lafe  Day,  et  ux 

4/13/31 

42 

334 

75 

47 

\Y.  T.  Caskey,  et  al 

4/14/31 

42 

336 

150 

48 

Dennie  Caskey,  et  ux 

4/14/31 

42 

33S 

100 

49 

Sarah  A.  E.  Caskey,  et  vir 

4/14/31 

42 

332 

100 

50 

Josh  McClain,  et  al 

4/14/31 

42 

330 

175 

| 

52 

D.  B.  Fairchilds,  et  ux 

4/13/31 

34 

42S 

100 

53 

Ben  H.  Conley,  et  al 

2/11/31 

34 

379 

loo 

54 

Fred  Oliver,  et  ux 

2/10/31 

34 

382 

200 

55 

Arch  Ferguson,  et  ux 

2/12/31 

34 

385 

40 

56 

D.  C.  Adkins,  et  al 

2/10/31 

34 

389 

100 

57 

Ellen  Ferguson,  et  al 

2/14/31 

34 

396 

35 

5S 

M.  G.  Wolfenbarger,  et  al 

2/12/31 

34 

400 

60 

1 

59 

Bessie  K.  Williams,  et  al 

2/10/31 

34 

404 

100 

60 

G.  C.  Winge,  et  ux 

2/16/31 

34 

424 

30 

61 

John  J.  Fannin,  et  ux 

2/11/31 

34 

411 

1£5 

[29] 

62 

Roscoe  Hutchinson  et  ux 

2/14/31 

34 

407 

i 

j 

40 

70 

0.  L.  Pelfrey,  et  al 

12/13/30 

42 

204 

71 

W.  T.  Caskey,  et  ux 

12/13/30 

42 

206 

125 

72 

Martha  Blevins,  et  vir 

12/16/30 

42 

208 

50 

! 

Morgan  County,  Kentucky  (Contd) 


Approximate 
Acreage  as 

Lease  Stated  in 


No. 

Lessor 

I  )ate 

R<  ><  >k 

Page 

Lease 

P-  73 

Arthur  Conley 

12/16/30 

42 

210 

75 

74 

Castle  Caskey,  et  ux 

12/17/30 

42 

220 

200 

76 

W.  W.  Smith,  et  ux 

12/18/30 

42 

216 

50 

77 

E.  T.  Smith,  et  ux 

12/1  S/30 

42 

21S 

25 

78 

L.  A.  Williams,  et  al 

12/19/30 

42 

250 

80 

79 

Hugh  Howland,  et  al 

12/  S/30 

42 

009 

175 

SO 

J.  B.  Williams,  et  ux 

12/31/30 

42 

226 

100 

81 

Analizie  Adkins,  et  vir 

12/28/30 

42 

224 

110 

82 

W.  R.  Pelf  rev,  et  al 

12/29/30 

42 

22S 

65 

83 

A.  F.  Skaggs,  et  ux 

12/30/30 

42 

232 

50 

84 

H.  C.  Williams,  et  ux 

12/27/30 

42 

234 

100 

85 

T.  B.  Hutchinson,  et  ux 

12/30/30 

42 

238 

45 

86 

E.  I).  Bradley,  et  ux 

12/27/30 

42 

240 

125 

87 

John  H.  Wheeler,  et  ux 

12/30/30 

42 

242 

150 

88 

A.  L.  Wingo,  et  ux 

12/27/30 

42 

244 

150 

89 

Alvin  Day,  et  al 

12/29/30 

42 

246 

100 

90 

A.  C.  Bradley,  et  al 

12/  4/30 

42 

132 

75 

91 

Florence  Hamilton,  et  vir 

10/  4/30 

30 

567 

250 

94 

Ellis  Caskey,  et  al 

12/27/30 

38 

117 

350 

95 

Charter  Coal  Co. 

12/31/30 

38 

119 

6037 

[30] 

96 

Ann  Caskey,  et  al 

10/  2/30 

42 

48 

33 

97 

Jo.  M.  Kendall 

9/11/30 

42 

114 

330 

98 

Mollie  Caskey,  et  al 

10/  2/30 

42 

46 

70 

99 

Lewis  Adkins,  et  ux 

9/  8/30 

42 

126 

75 

100 

J.  W.  Hill,  et  ux 

5/15/30 

31 

376 

50 

103 

Hatten  Ferguson,  et  al 

6/14/30 

42 

12 

80 

104 

R.  L.  Day,  et  ux 

10/  3/30 

42 

120 

100 

79 


Morgan  County,  Kentucky  (Contd) 


Lease 


Approximate 
Acreage  as 
Stated  |in 


,  No- 

Lessor 

Date 

Book 

Page 

Lease! 

P-105 

Alfred  McClain,  et  ux 

9/2S/30 

42 

11S 

150 

106 

F.  M.  Smith,  et  ux 

6/  6/30 

42 

10 

50 

107 

Richard  Ferguson,  et  al 

6/14/30 

42 

124 

200 

i 

109 

U.  C.  M’ingo,  et  al 

10/  4/30 

30 

570 

100 

110 

Vencil  Stephens,  et  ux 

9/  8/30 

42 

184 

25 

til 

Anna  L.  Day,  et  al 

10/  3/30 

42 

1S2 

200 

112 

Frank  Caskey,  et  ux 

9/10/30 

42 

112 

100 

113 

Harlan  McClain,  et  ux 

9/  6/30 

42 

116 

200 

114 

3.  M.  McKenzie,  et  ux 

9/1 S/30 

42 

1SS 

200 

115 

11.  C.  Rose,  et  ux 

9/  4/30 

42 

190 

ill 

116 

11.  C.  Rose,  et  ux 

9/  4/30 

42 

194 

1S5 

117 

11.  C.  Rose,  et  ux 

9/  4/30 

42 

196 

50! 

1  IS 

11.  C.  Rose,  et  ux 

9/  4/30 

42 

192 

60 1 

119 

Harris  Howard,  et  ux 

10/21/30 

39 

251 

700 

120 

Harris  Howard,  et  ux 

10/21/30 

39 

260 

600 

121 

Harris  Howard,  et  ux 

10/21/30 

39 

256 

200 

122 

J.  11.  Hughes,  et  ux 

7/26/30 

39 

24S 

40  | 

[31] 

i 

i 

>  123 

W.  11.  Fugett,  et  ux 

8/  4/30 

41 

616 

90 

124 

Shilo  Vest,  et  ux 

8/25/30 

42 

2 

15  i 

; 

126 

Shilo  Vest,  et  ux 

8/25/30 

42 

12S 

50 

127 

Isaac  Ferguson,  et  ux 

8/27/29 

100 

128 

Cecil  Lewis,  et  ux 

7/15/30 

39 

202 

150 

*  129 

Leander  Ferguson 

S/13/30 

39 

204 

25 

1 

130 

Leander  Ferguson 

8/13/30 

39 

206 

75 

131 

Isaac  Ison,  et  ux 

6/27/30 

39 

218 

50 

132 

Frank  Brown,  et  ux 

8/  6/30 

39 

214 

i 

ro 

>  133 

Lizybetli  Adkins,  et  vir 

8/  6/30 

39 

208 

40  ; 

so 


Morgan*  County,  Kentucky  (Contcl) 


Lease 

No. 

Lessor 

Date 

Book 

Tagc 

Approximate 
Acreage  as 
Stated  in 
Lease 

P-134 

Arch  Ferguson.  et  ux 

S/  4/30 

30 

216 

50 

135 

S.  V.  (’on way,  et  ux 

6/26/30 

30 

300 

30 

136 

Arbie  Kelly,  et  a! 

6/26/30 

30 

3S7 

75 

137 

Leander  Ferguson 

S/27/20 

36 

404 

50 

13S 

R.  L.  Ferguson,  et  al 

8/  1/30 

30 

421 

250  4 

139 

Fannie  Wallin,  et  al 

7/31 /30 

30 

416 

125 

140 

E.  M.  Ferguson,  et  al 

7/31/30 

30 

407 

125 

141 

Aubra  H.  Ferguson,  et  ux 

8/  1/30 

30 

411 

100  - 

142 

Fannie  Wallin,  et  al 

7/31/30 

30 

414 

100  4 

143 

P.  II.  Ferguson,  et  al 

7/31/30 

30 

400 

250 

145 

X.  E.  Keeton 

8/  1/30 

30 

410 

200  . 

146 

Willie  Ferguson,  et  al 

8/  1/30 

30 

402 

500 

150 

(1.  K.  Long,  et  ux 

7/20/30 

42 

252 

20 

151 

G.  K.  Long,  et  al 

3/  S/30 

42 

256 

100 

[32] 

*■< 

152 

Harlen  Ward,  et  al 

S/  S/30 

42 

25S 

45 

153 

Harlen  Ward,  et  al 

8/  S/30 

42 

260 

25 

154 

C.  S.  Kasli,  et  ux 

6/26/30 

42 

254 

210  ■ 

165 

Rufus  A.  Isom,  et  al 

6/  2/30 

42 

150 

60  < 

166 

R.  S.  Ison,  et  al 

6/  2/30 

42 

14S 

50 

167 

J.  W.  Hill,  et  al 

6/  2/30 

42 

146 

75  1 

168 

Wayne  Hill,  et  al 

5/31 /30 

42 

144 

100 

160 

J.  W.  Hill,  et  al 

5/15/30 

42 

142 

25 

170 

Eliott  Ferguson,  et  ux 

4/26/30 

42 

140 

_ 

75 

171 

Mary  A.  Skaggs,  et  al 

4/26/30 

42 

138 

50 

172 

V.  B.  Hill,  et  al 

5/14/30 

42 

136 

200 

173 

Willie  Holbrook,  et  ux 

5/31/30 

31 

3SS 

100 

Morgan’  County,  Kentucky  (Contd) 


i 


| 


Lease 

No. 

Lessor 

Date 

Book 

Page 

Approximate 
Acreage  as 
Stated  in 
Lease 

P-174 

John  Sherman,  et  ux 

6/13/30 

42 

154 

200 

173 

Lewis  A.  Ferguson,  et  al 

4/26/30 

42 

134 

200 

17(5 

R.  H.  Ison,  et  ux 

5/15/30 

42 

158 

o 

o 

177 

Mart  Gillem,  et  al 

5/30/30 

31 

3S6 

100 

17S 

Cecil  Day,  et  ux 

6/13/30 

42 

156 

-O 

o 

179 

C.  X.  Webb,  et  ux 

6/  2/30 

31 

368 

75 

: 

ISO 

C.  X.  Webb,  et  ux 

6/  2/30 

31 

364 

CO 

cq 

181 

Angie  Pel  fry,  et  vir 

5/29/30 

42 

152 

60 

1S2 

Leanuer  Ferguson 

5/14/30 

31 

366 

4Q0 

183 

Charley  Hill,  et  ux 

5/31/30 

31 

3S4 

27|5 

1S4 

Nathaniel  Skaggs,  et  ux 

6/28/30 

30 

392 

50 

1S5 

Roscoe  Cox,  et  ux 

9/  3/29 

36 

401 

100 

[33] 

1S6 

J.  D.  Cox 

8/28/29 

36 

419 

I 

1^5 

1S7 

Delia  McDaniels 

8/27/29 

36 

413 

100 

1SS 

Janies  H.  Ferguson,  et  al 

S/28/29 

36 

406 

500 

1S9 

J.  D.  Cox 

S/2S/29 

36 

417 

75 

190 

J.  F.  Robbins,  et  ux 

8/30/29 

36 

62 

150 

191 

Isaac  Ferguson,  et  ux 

8/27/29 

30 

275 

150 

192 

Isaac  Ferguson,  et  ux 

8/27/29 

36 

40S 

50 

193 

Irvin  Cantrell,  et  ux 

S/30/29 

36 

72 

125 

194 

Luther  Keeton,  et  ux 

9/  3/29 

35 

417 

100 

195 

J.  F.  Gillem,  et  ux 

8/30/29 

36 

66 

100 

196 

Leander  Ferguson 

S/27/29 

36 

399 

200 

197 

Noah  Fraley,  et  ux 

S/2S/29 

35 

412 

100 

1 

198 

M.  F.  Holbrook,  et  ux 

5/16/30 

42 

200 

lpo 

199 

M.  F.  Holbrook,  et  ux 

5/16/30 

42 

198 

300 

S2 


Morgan  County,  Kentucky  (Contd) 


Lease 

No. 

Lessor 

Date 

Do* 

Pape 

Approximate 
Acreage  as 
Stated  in 
Lease 

P-200 

J.  E.  Ison 

8/28/29 

36 

410 

300 

201 

A.  Ison,  et  ux 

S/27/29 

30 

271 

400 

202 

Sanford  Wallin,  et  ux 

9/  4/29 

36 

415 

200 

203 

Kuthford  Price,  et  ux 

9/  3/29 

30 

278 

100 

204 

Bazil  Doolin,  et  ux 

9/  4/29 

35 

422 

100 

205 

Leander  Brown,  et  ux 

9/  3/29 

36 

50 

50 

206 

K.  Burchwell,  et  ux 

6/27/30 

39 

220 

250 

207 

(1.  W.  Blanton,  et  ux 

6/27/30 

39 

o  oo 

600 

C34] 

208 

H.  B.  Ferguson,  et  ux 

6/27/30 

39 

224 

300 

209 

K.  II.  Hayes,  et  ux 

6/28/30 

39 

226 

150 

210 

Barns  Ferguson,  et  ux 

6/27/30 

39 

228 

100 

212 

I).  M.  Ison,  et  ux 

6/26/30 

39 

232 

150 

213 

C.  P.  Cecil,  et  ux 

3/12/29 

35 

603 

45 

214 

Dr.  K.  C.  Murphy,  et  ux 

4/15/29 

35 

237 

100 

215 

Dr.  I\.  Murphy,  et  ux 

4/15/29 

35 

239 

100 

216 

Dr.  K.  C.  Murphy,  et  ux 

4/15/29 

35 

243 

125 

217 

Hilda  Oakley,  et  vir 

3/14/29 

35 

204 

25 

218 

O.  P.  Carter 

3/14/29 

29 

620 

600 

219 

David  Mannin,  et  ux 

3/  7/29 

29 

608 

40 

220 

Hoy  Vest,  et  ux 

2/28/29 

35 

202 

25 

221 

J.  F.  Hose,  et  ux 

4/  5/29 

35 

207 

25 

222 

Shilo  Vest,  et  ux 

5/18/29 

35 

22S 

100 

223 

T.  M.  Vest 

5/18/29 

35 

230 

100 

224 

Stilla  Adams 

3/16/29 

35 

19S 

20 

225 

Levy  E.  Ward,  et  ux 

3/  9/29 

35 

234 

100 

226 

A.  J.  Combs,  et  ux 

3/12/29 

35 

246 

116 

227 

J.  C.  Ward 

3/  9/29 

35 

217 

75 

S3 


Morgan  County,  Kentucky  (Contd) 

Approximate 
Acreage  as 

Lease  Stated  in 


No. 

Lessor 

Date 

Book 

Page 

Lease 

22S 

T.  F.  Sheets,  et  ux 

2/28/29 

35 

170 

42 

229 

Volney  Me(iuire,  et  ux 

3/  1/29 

29 

626 

j70 

230 

J.  M.  Roberson,  et  ux 

3/  6/29 

29 

629 

ko 

[35] 

231 

J.  M.  Roberson,  et  ux 

3/  6/29 

35 

195 

i 

250 

030 

J.  A.  Stamper,  et  vir 

3/13/29 

35 

163 

30 

| 

233 

A.  J.  Combs,  et  ux 

3/12/29 

35 

251 

175 

234 

G.  B.  Phillips,  et  ux 

3/12/29 

29 

623 

4b0 

235 

IV.  C.  Stamper,  et  ux 

3/13/29 

35 

249 

lpO 

236 

T.  F.  Stamper,  et  ux 

3/13/29 

35 

241 

105 

237 

J.  F.  Rose,  et  ux 

3/16/29 

29 

634 

3D0 

238 

J.  L.  Henry,  et  ux 

3/14/29 

35 

132 

75 

239 

J.  L.  Henry,  et  ux 

3/14/29 

35 

134 

175 

240 

James  H.  Vest,  et  ux 

2/2S/29 

35 

220 

§5 

241 

W.  T.  Ward 

3/12/29 

29 

641 

206 

242 

W.  F.  Ward,  et  ux 

3/  9/29 

35 

224 

100 

243 

G.  W.  Blankenship,  et  ux 

2/26/29 

35 

211 

50 

244 

J.  H.  Fugate,  et  ux 

3/15/29 

35 

136 

75 

245 

J.  L.  Henry,  et  ux 

3/14/29 

35 

222 

97 

246 

S.  M.  Murphy,  et  ux 

3/13/29 

35 

215 

75 

1 

247 

J.  M.  Ward 

3/13/29 

35 

213 

50 

24S 

W.  H.  Stanley,  et  al 

3/14/29 

35 

245 

125 

1 

249 

Isaac  Manning,  et  ux 

3/16/29 

35 

200 

150 

250 

Clay  Lykins,  et  ux 

3/13/29 

35 

193 

jr5 

251 

Mary  E.  Roberson,  et  vir 

3/  6/29 

35 

209 

50 

252 

T.  M.  Vest 

5/1S/29 

35 

232 

100 

253 

0.  C.  Ferguson,  et  al 

2/27/29 

35 

226 

ipo 

254 

A.  J.  Coach,  et  ux 

3/13/29 

35 

191 

120 

Total  Morgan  County  30,190 


i 
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[30]  LaWKKNUK  (.  '  >r  NTY,  KkNTI’CKY. 


Lease 

N'o 

Lessor 

Date 

Book 

Page 

Approximate 
Acreapc  as 
Stated  in 
Lease 

-  39 

Xoali  Ska "irs  et  ux 

5/12/30 

35 

409-4 

71  225 

07 

.Tames  P.  Skaggs  et  ux 

0/  0/30 

34 

5SS 

50 

G8 

Ella  Birch  well  et  al 

0/  5/30 

31 

345 

50 

09 

James  P.  Skaggs  et  ux 

0/  0/30 

34 

591 

125 

92 

IX  V.  Bailey  et  ux 

0/13/30 

31 

359 

100 

102 

Isaac  Ferguson  et  ux 

5/15/30 

31 

353 

100 

10S 

Arnold  Skaggs  et  al 

6/  5/30 

42 

122 

210 

147 

D.  (i.  Hayes  et  ux 

7/20/30 

34 

575 

100 

14S 

P.  H.  Ferguson  et  ux 

7/31 /JO 

34 

5<  < 

100 

149 

E.  M.  Ferguson  et  al 

7/31/30 

34 

573 

100 

158 

Alfred  Skaggs  et  ux 

5/12/30 

31 

347 

100 

159 

Alonzo  Ferguson  et  ux 

5/12/30 

31 

351 

100 

100 

Harve  Skaggs  <*t  ux 

0/12/30 

31 

•  >()•> 

00 

101 

Harve  Skaggs  et  ux 

0/12/30 

31 

301 

140 

102 

Leo  Skaggs  et  ux 

5/12/30 

31 

349 

175 

103 

James  Lester  (Single) 

0/  4/30 

31 

355 

100 

104 

Oscar  Skaggs  et  ux 

7/  S/30 

31 

305 

70 

Total  Lawrence 

County 

1,905 

[37]  Johnson 

County,  Kknit 

CK  Y. 

>-  31 

Samuel  E.  Kelly  et  al 

4/  S/31 

20 

1GS 

100 

38 

Charley  Hill  et  ux 

5/31/30 

being 

recorded  75 

155 

F.  P.  Hamilton  et  al 

5/  9/30 

25 

17S 

300 

150 

Andy  Jayne  et  ux 

0/10/30 

25 

177 

200 

157 

Janies  F.  Fyffe  et  ux 

5/  9/30 

25 

179 

100 

i 

Total  Johnson  County 

775 

Exhibits  B,  C  and  D  [38-61] 
_ See  Oppoaiteggp 
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Exhibit  C 

Pin  mv  Oil  &  ( 1  as  Com  pan  v 


Initial 
Open  Flow 

Well  M.  Cu.  Ft. 


Laws  Heirs  Xo.  1  .  969 

2  .  200 

3  .  230 


5  .  330 

6  .  830 

7  .  106 

S  .  790 

9  .  260 

10  .  154 

11  .  126 

12  .  368 

•las.  Hatcher  Xo.  B-l  .  255 

B-2  .  414 

B-3  .  240 

B-4  .  334 

B-7  .  213 

B-S  .  94 

Auxier  Coal  Co.  Xo.  1  .  521 

.1.  C.  P>.  Auxier  Xo.  1  .  530 

.1.  C.  B.  Auxier  B-l  .  846 

.1.  C.  B.  Auxier  C-l  .  94 

Highland  Coal  Land  Co.  Xo.  1  .  94 

Tierney  Land  Co.  Xo.  1  .  1,590 

2  .  885 

3  .  154 

4  .  304 

5  .  1,980 

6  .  230 

Will  M.  Smith  Xo.  1  .  2S7 

2  .  84 

Benton  Smith  Xo.  1  .  1,200 

Ballard  Smith  Xo.  I  .  1,247 

Carrs  Fork  Xo.  1  .  186 

2  .  234 


Total  .  16,689 


ST 


I 

i 
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[62]  F.P.C.  No. 

F.P.C.  Gas  Rate 
Schedule  No.  10 
Supplement  No.  1 
Filing  date:  11-30-54 
Effective  date:  Accepted 

Ff.dkkai.  Power  Commission 
Supplement  No.  1 
to 

Rate  Schedule  No.  9 


Filed  by 

Columbian  Fuel  Corporation 


Covering  Natural  Gas  Sold 
to 

United  Fuel  Gas  Company 


This  Supplement  consists  of  Agreement  dated  June  27,  j 
1932  between  Piney  Oil  &  Gas  Company  (former  name  j 
of  Columbian  Fuel  Corporation)  and  "Warfield  Natural  j 
Gas  Company  ( United  Fuel  Gas  Company,  said  succes¬ 
sor)  and  amends  agreement  dated  November  IS,  1931 
(Contract  g:2)  between  said  parties. 

[63]  June  27,  1932. 

Warfield  Natural  Gas  Company, 

Charleston, 

West  Virginia. 

i 

Attention:  Mr.  H.  A.  Wallace,  President. 
Gentlemen : 

We  are  advised  that  you  propose  to  execute  a  contract  j 
as  of  November  IS,  1931  with  Hamilton  Gas  Company 
and  Lanier  Gas  Company  as  sellers,  covering  purchase  ! 
of  gas  from  certain  leases  aggregating  40,1S9.22  acres 
described  in  Schedule  A  attached  to  said  contract  and  I 


located  in  Floyd,  Pipe.  Knott.  Letcher,  Perry,  Johnson 
and  Magoffin  Counties,  Kentucky;  and  that  under  said 
contract  your  obligation  to  accept  or  receive  gas  into 
your  lines  is  limited  to  the  extent  that  the  quantity  of 
gas  required  for  delivery  into  the  Kastern  Seaboard 
Line  is  in  excess  of  the  quantity  actually  delivered  by 
United  Carbon  Company,  and  that  as  to  such  excess 
Hamilton  Gas  Company  and  Larner  (ias  Company  shall 
have  the  right  of  delivery  in  the  same  proportion  as  the 
open  flow  capacity  of  their  wells  shall  from  time  to  time 
bear  to  the  open  flow  capacity  of  the  wells  of  Piney  Oil 
&  Gas  Company,  under  the  contract  entered  into  by  it 
as  of  November  IS,  19.’>1  with  you. 

We  beg  to  advise  that  as  to  the  quantity  of  gas  required 
for  delivery  to  the  Kastern  Seaboard  Line  in  excess  of 
the  quantity  actually  delivered  by  United  Carbon  Com¬ 
pany,  it  is  entirely  satisfactory  and  acceptable  to  this 
Company  that  Hamilton  (las  Company  and  Larner  Gas 
Company  together  under  the  terms  of  said  proposed  con¬ 
tract  shall  have  the  right  [<>4]  of  delivery  in  the  same  pro¬ 
portion  as  the  open  flow  capacity  of'  their  wells  located  on 
said  Kentucky  acreage  described  in  said  contract,  deter¬ 
mined  as  provided  in  paragraph  14th  of  said  contract, 
shall  from  time  to  time  bear  to  the  open  flow  eapaciv 
of  the  wells  of  Piney  Oil  &  Gas  Company,  determined  as 
provided  in  paragraph  14th  of  its  contract. 

This  consent  is  given  upon  the  following  conditions: 

1.  Piney  Oil  &  Gas  Company  does  not  admit  that  its 
right  to  deliver  gas  is  confined  to  said  Kastern  Seaboard 
Line,  or  that  its  said  right  is  subject  to  the  prior  right 
of  United  Carbon  Company  except  in  so  far  as  said 
Eastern  Seaboard  Line  is  concerned,  nor  shall  the  said 
Warfield  Natural  Gas  Company  be  in  any  wise  prejudiced 
hereby  in  insisting  upon  a  different  construction  and  effect 
of  the  rights  of  the  Piney  Oil  &  Gas  Company  from  that 
claimed  by  that  company. 


2.  Your  company  will  at  all  times  keep  Piney  Oil  & 
Gas  Company  advised  of  the  total  open  flow  capacity  of 
said  wells  of  Hamilton  Gas  Company  and  Larner  Gas 
Company  and  of  the  volume  of  gas  taken  by  your  com¬ 
pany  each  month  from  said  companies,  and  will  likewise 
at  all  times  keep  the  Hamilton  Gas  Company  and  the 
Larner  Gas  Company  advised  of  the  total  open  flow 
capacity  of  the  wells  of  the  Piney  Oil  &  Gas  Company 

included  in  the  contract  between  the  Pinev  Oil  &  Gas 

♦ 

Company  and  the  Warfield  Natural  Gas  Company  dated 
November  IS,  1931  and  of  the  volume  of  gas  taken  by 
vour  companv  each  month  from  the  Pinev  Oil  &  Gas 
Company. 

3.  Hamilton  Gas  Company  and  Larner  Gas  Company 
shall  not,  pursuant  to  paragraph  17th  of  said  contract, 
bring  within  the  scope  of  said  contract  the  leases  referred 
to  in  a  certain  D>">]  agreement  dated  November  IS,  1927, 
with  Howe  Oil  &  Gas  Company,  unless  Piney  Oil  &  Gas  Com¬ 
pany  shall  bring  within  the  scope  of  its  aforesaid  con¬ 
tract  the  leases  enumerated  in  Schedule  “A”  of  a  certain 
agreement  between  Piney  Oil  &  Gas  Company  and  Alfred 
Howell,  dated  November  5,  1927  and  thereafter  assigned 
by  said  Howell  to  Inland  Gas  Company. 

4.  This  consent  shall  not  be  binding  for  any  purpose 
unless  and  until  receipt  of  a  copy  with  your  acceptance 
endorsed  thereon. 

Yours  verv  trulv. 

Pinky  Oil  &  Gas  Company 
By  (Illegible) 

President. 

Accepted : 

Wakfield  Natural  Gas  Company 
By  (Illegible) 

President 


[66]  F.P.C.  No. 


F.P.C.  Gas  Rate 
Schedule  No.  10 
Supplement  No.  2 
Filing  date:  11-30-54 
Effective  date:  Accepted 

Federal  Power  Commission 
Supplement  Xo.  2 
to 

Rate  Schedule  Xo.  9 


Filed  by 

Columbian  Fuel  Corporation 


Covering  Xatural  Gas  Sold 
to 

United  Fuel  (Ias  Company 


This  Supplement  consists  of  Agreement  dated  Decem¬ 
ber  7,  1932  between  Piney  Oil  &  (las  Company  (former 
name  of  Columbian  Fuel  Corporation)  and  Warfield 
Xatural  Gas  Company  (United  Fuel  Gas  Company,  said 
successor)  and  amends  agreement  dated  Xovember  18, 
1931  (Contract  ^r2)  between  said  parties. 


j 


C67]  COPY 

Warfield  Natural  Gas  Company 
61  Broadway 
New  York 


December  7,  1932 

i 

Piney  Oil  &  Gas  Company, 

4.")  East  42nd  Street, 

New  York,  N.  Y. 

i 

Attention  of  Mr.  Reid  L.  Carr 


Dear  Sirs: 

Referring  to  the  so-called  Contract  No.  2  dated  October  ! 
1,  1931  between  yourself  as  Seller  and  the  undersigned  as 
Buyer,  this  letter  is  to  record  the  agreement  reached  today  j 
by  our  respective  representatives  modifying  said  Con-  | 
tract: 

1.  You  will  reduce  from  fourteen  cents  (14£)  to  j 
twelve  cents  (12c)  per  thousand  cubic  feet  the  price  ] 
which  the  undersigned  is  to  pay  you  for  gas  sold  j 
and  delivered  under  said  Contract  No.  2,  from  No-  ' 
vember  1,  1932  to  November  1,  1933. 

2.  We  will  accept  gas  under  said  Contract  No.  2  j 
from  your  Auxier  wells,  as  now  connected,  regard-  ! 
less  of  sulphur  content,  until  November  1,  1933. 

i 

i 

3.  We  will  accept  gas  under  said  Contract  No.  2 
during  the  summer  months  period  beginning  June 
1,  1933  and  ending  October  31,  1933  at  an  average 
monthly  rate  of  one-third  of  the  average  monthly  I 
deliveries  during  the  winter  months  period  begin¬ 
ning  November  1,  1932  and  ending  May  31,  1933. 

I 

4.  The  undersigned  will  maintain  at  its  Beaver  j 
Creek  Compressor  Station  during  the  period  from  j 
November  1,  1932  to  April  30,  1933,  an  average 
pressure  not  to  exceed  seventy  (70)  pounds  per 
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square  inch,  and  during  that  time  will  take  into  its 
Pipe  Line  P-7  in  Floyd  County.  Kentucky,  the  gas 
deliverable  against  such  pressure  from  the  six  (<>) 
so-called  Davidson  Wells  owned  by  you  near  said 
Line.  During  the  period  from  May  1.  1933  to 
November  1.  1933,  the  undersigned  will  maintain 
such  pressure  as  will  be  required  to  take  from  said 
six  wells  an  amount  of  gas  equal  to  one-third  of  the 
gas  delivered  during  said  winter  months. 

a.  The  undersigned  will  pay  you  for  the  gas 
[G8]  delivered  from  said  six  Davidson  Wells  a  price 
of  twelve  cents  (12c)  per  thousand  cubic  feet,  meas¬ 
ured  in  accordance  with  the  provisions  of  said  Con¬ 
tract  No.  2. 


If  the  foregoing  is  satisfactory  to  you,  please  confirm 
by  signing  the  acceptance  at  the  foot  of  the  enclosed 
carbon  copy  of  this  letter  and  returning  it  to  the  under¬ 
signed. 

Very  truly  yours, 

Warfield  Natural  Gas  Company 
By  II.  A.  Wallace 

President 

Confirmed,  December  7  1932. 

Pinky  Oil  &  Gas  Company 
Bv  Reid  L.  Carr 

Sec’y* 
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[69]  F.  P.  C.  Noi 

F.P.C.  Gas  Rate 
Schedule  No.  10 
Supplement  No.  3  1 

Filing  date:  11-30-54 
Effective  date:  Accepted 

Federal  Power  Commission  j 

i 

Supplement  No.  3  I 

to  ! 

| 

Kate  Schedule  No.  9 


Filed  bv 

| 

Columbian  Fuel  Corporation 

Covering  Natural  Gas  Sold  ; 

to 

Fnitf.p  Fuel  Gas  Company 

I 

— 

This  Supplement  consists  of  Agreement  dated  Novem-  j 
her  l.\  1934  between  Piney  Oil  &  Gas  Company  (former  ! 
name  of  Columbian  Fuel  Corporation)  and  Warfield 
Natural  Gas  Company  (United  Fuel  Gas  Company,  said  j 
successor)  and  amends  agreement  dated  November  18,  I 

1931  (Contract  ±r2)  between  said  parties.  j 

; 

ORIGINAL 

] 

[70]  AGREEMENT  made  the  15th  day  of  November,  j 
1934,  by  and  between  Piney  Oil  &  Gas  Company,  a  Dela-  j 
ware  corporation  (hereinafter  called  Seller),  party  of  the  j 

first  part,  and  Warfield  Natural  Gas  Company,  a  Ken-  j 

! 

lucky  corporation  (hereinafter  called  Buyer),  party  of  the  j 
second  part, 

WITNESSETH:  j 

i 

Whereas,  on  November  IS,  1931,  Seller  entered  into  two  j 
certain  gas  purchase  contracts  with  Buyer,  which  con-  j 
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tracts  arc  respectively  designated  herein  as  “Contract  Xo. 
1'*  and  as  “Contract  Xo.  2’\  and 

Whkrkas.  the  parties  desire  to  modify  and  supplement 
Contract  Xo.  2  to  t lie  extent  and  in  the  manner  herein¬ 
after  set  forth, 

X<>\\\  this  aokkkmknt  witxksskti i,  that  for  and  in  con¬ 
sideration  of  the  mutual  agreements  lierein  contained,  it 
is  agreed  as  follows: 


First:  Paragraph  Fifth  of  Contract  Xo.  2  is  hereby 
amended  so  as  t<>  provide  that  the  price  to  he  paid  by 
Buyer  to  Seller  from  Xovember  1,  1934  to  Xovemher  1, 
1 935  shall  he  eleven  cents  (11c)  per  thousand  cubic  feet 
and  from  Xovemher  1,  1955  to  Xovemher  1,  1 939  shall  he 
twelve  cents  (12c)  per  thousand  cubic  feet.  Otherwise,  all 
and  singular  the  provisions  of  said  paragraph  shall 
remain  in  full  force  and  effect. 


Skcoxd:  Buyer  will  lay  the  lines  described  in  para¬ 
graph  Ki.kvkxth  of  Contract  Xo.  2,  and  shown  on  Exhibit 
!)  [71]  thereto  attached;  and  have  said  lines  completed  and 
in  service  not  later  than  December  1,  1934.  Buyer’s  obliga¬ 
tions  in  respect  of  a  compressor  station  as  in  said  para¬ 
graph  set  forth  shall  remain  unaffected  hereby. 


Third:  Buyer  agrees  from  and  after  Xovember  1,  1 954 
to  take  delivery  under  said  Contract  Xo.  2  of  all  gas 
which  Seller  can  deliver  from  the  following  lease: 


Lease  No.  Lessor 

P  283  A.J.  Davidson 


Approximate  Record 
Date  Acreage  Rook  1‘atiC 

May  25,1924  <>(X)  M  203 


Fourth:  Buyer  agrees  from  and  after  Xovember  1, 
1934  to  take  delivery  under  Contract  Xo.  2  of  all  gas  that 
Seller  is  able  to  deliver  from  the  following  leases: 
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Approximate  Record 


Lease  No 

Lessor 

Date 

Acreage 

Book 

Page  ; 

| 

P 

2S 

J.C.B.  Auxier 

Apr. 

S,  1931 

86 

93 

480! 

P 

29 

t  <i 

i  • 

1, 1931 

<0 

89 

185  i 

P 

323 

a 

Sept. 

25. 1926 

146 

74 

3 

P 

326 

ft  ft 

i  i 

25, 1926 

54 

74 

io! 

P 

319 

Auxier  Coal  C 

o.  “ 

25. 1926 

110 

74 

o 

P 

1001 

J.C.B.  Auxier 

Jan. 

16. 1933 

100 

93 

526 

P 

1002 

n 

i  i 

16, 1933 

18 

93 

519 

P 

1005 

a 

ft  ft 

16, 1933 

75 

93 

523 

Buver 

• 

agrees  to  take 

?aid  gas 

from  the 

leases  enumerated 

in  this  paragraph  as  produced  from  the  wells,  regardless 
of  sulphur  content,  provided  that  if  the  sulphur  content 
of  said  gas  is  such  as  to  render  Buyer's  gas  unmarketable. 
Seller  will  either  discontinue  delivery  thereof  or  purify 
same.  Buyer  [72]  agrees  to  take  delivery  of  said  gas  at 
receiving  station  No.  6  referred  to  in  paragraph  Twelfth 
of  Contract  No.  2,  as  now  established.  Seller  agrees  to 
deliver  gas  from  said  leases  against  such  varying  pres¬ 
sures  as  Buyer  may  from  time  to  time  maintain  in  its  line 
at  said  point,  and  as  to  such  leases  Seller  waives  all  pro¬ 
visions  of  Contract  No.  2  with  reference  to  line  pressures. 

Fifth:  Buver  shall  take  deliverv  of  all  gas  that  Seller 
is  able  to  deliver  from  any  and  all  other  leases,  as  pro¬ 
vided  in  Contract  No.  2,  subject  to  the  terms  and  condi¬ 
tions  of  said  contract  as  hereby  modified. 

Sixth:  Subdivision  1  of  paragraph  Third  of  Contract 
No.  2  is  hereby  amended  so  as  to  provide  as  follows: 


“1.  During  the  period  of  seven  months  com-  j 
mencing  on  November  1  of  each  year  and  ending  j 
on  June  1  of  the  year  following.  Buyer  agrees  to  j 
take  from  Seller  an  average  daily  amount  equal  to  I 
one-third  f1/*)  of  the  open  flow  capacity  of  Seller’s  ; 
wells,  determined  as  hereinafter  specified,  provided  j 
that  Buyer’s  obligation  shall  be  deemed  to  be  satis-  I 
tied  if  during  the  period  from  November  1,  1934  to  I 
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Juno  1, 1935  it  shall  take  from  the  Seller  under  this 
contract  an  average  volume  of  cicrht  million  (S,000.- 
000)  cubic  feet  per  day,  and  thereafter  during  each 
period  commencing  November  1  and  ending  June  1 
it  shall  take  from  Seller  an  average  volume  of  eight 
million  (S,000,000)  cubic  feet  per  day  plus  an  addi¬ 
tional  daily  volume  [75]  eoual  to  forty  per  cent 
(40rr)  of  the  volume  by  which  the  average  daily 
deliveries  from  the  Kastern  Seaboard  line  controlled 
by  Atlantic  Seaboard  Corporation  loading  from  Ken¬ 
tucky  to  Pennsylvania  during  each  of  said  periods 
respectively  shall  exceed  an  average  of  eleven  mil¬ 
lion  (11,000.000)  cubic  feet  per  day.  The  term 
Kastern  Seaboard  line*  includes  not  only  said  line 
as  now  existing,  but  any  branch,  lateral  or  extension 
thereof  now  or  hereafter  constructed..  Deliveries 
from  said  line  include  all  deliveries  of  iras  therefrom, 
irrespective  of  the  place  when*  the  gas  may  have 
been  produced.  Duver  will  ccrtifv  to  Seller  monthlv 
the  average  daily  volume  delivered  from  said  line 
during  the  calendar  month  preceding,  and  so  far  as 
operating  conditions  will  reasonably  permit,  take 
from  Seller  each  day  its  due  percentage  of  such 
day’s  deliveries. 

“It  is  agreed,  however,  that  in  no  event  shall  the 
obligation  of  the  Buyer  to  take  gas  hereunder  ex¬ 
ceed  an  average  volume  of  twenty  million  (20.000,- 
000)  cubic  feet  per  day  in  any  period  between  No¬ 
vember  1  of  anv  vear  and  June  1  of  the  vear  fol- 

•  •  • 

lowing.” 

Seventh:  It  is  agreed  that  the  volumes  aforesaid  shall 
include  all  gas  delivered  by  Seller  pursuant  to  the  provi¬ 
sions  of  paragraphs  Third,  Fourth  and  Fifth  of  this  sup¬ 
plemental  agreement. 

Eiohth  :  In  consideration  of  Seller  making  the  reduc¬ 
tions  as  to  price  and  volume  above  specified,  Buyer  [74] 
agrees  that  its  obligation  to  take  and  pay  for  gas  to  the 
amount  set  forth  in  Contract  No.  2  as  hereby  amended  and 
supplemented  shall  not  be  subject  or  subordinate  to  its  obli- 
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gation  to  purchase  gas  from  any  other  vendor,  nor  shall! 
the  volume  of  Seller’s  deliveries  be  diminished  by  prora¬ 
tion  with  the  gas  delivered  by  any  other  vendor. 

Ninth:  Except  as  hereby  modified,  amended  or  sup-i 
plemented,  all  and  singular  the  provisions  of  said  Con-i 
tract  No.  2  shall  remain  in  full  force  and  effect. 

i 

In  Testimony  Whereof,  the  parties  hereto  have  caused! 
this  agreement  to  be  signed  and  sealed  in  duplicate  by- 
their  proper  officers  thereunto  duly  authorized. 

i 

i 

Piney  Oil  &  Gas  Company 

By  (Illegible)  j 

President  i 

Attest :  | 

| 

Keid  L.  Carr 

Secretary 

i 

! 

Warfield  Natural  Gas  Company 


By  (Illegible) 


Attest : 

(Illegible) 

Ass't  Secretary 


President 
[corporate  seal] 


i 

i 


i 

i 

i 

i 


i 

i 

i 

i 

I 


I 

I 
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[75]  F.P.C.  No. 

F.P.C.  Gas  Rate 
Schedule  No.  10 
Supplement  No.  4 
Filing  date:  11-30-54 
Effective  date:  Accepted 

Federal  Power  Commission 
Supplement  No.  4 
to 

Kate  Schedule  No.  9 


Filed  by 

Columbian  Full  Corporation 


Covering  Natural  (las  Sold 
to 

United  Fuel  Gas  Company 


This  Supplement  consists  of  Agreement  dated  May  8, 
19*56  between  said  Columbian  Fuel  Corporation  and  War- 
field  Natural  Gas  Company  (  Cnited  Fuel  Gas  Company, 
said  successor)  and  amends  agreement  dated  November 
18,  1 1 >15 1  (Contract  — i!)  between  1‘iney  Oil  &  Gas  Company 
(former  name  of  Columbian  Fuel  Corporation)  and  War- 
field  Natural  Gas  Company  (Cnited  Fuel  Gas  Company, 
said  successor). 

[76]  Columbian  Fuel  Corporation 
903  Security  Building 
Post  Ollice  Box  1240 
Charleston,  W.  Va. 

Mav  8,  1936 

Mr.  D.  A.  Ketch  urn 
Warfield  Natural  Gas  Co. 

Charleston,  West  Virginia 

Ke:  Drilling  and  Connection  of  Wells  in  Carrs  Fork  Area 
Dear  Mr.  Ketchum: 

Furthering  our  conversation  with  reference  to  the  drill- 
ing  and  connection  of  wells  drilled  and  to  be  drilled  bv 


I 

I 


I 
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I 

the  Columbian  Fuel  Corporation  in  the  Carrs  Fork  area,j 
I  am  outlining  herewith  for  your  approval  my  interpreta^ 
tion  of  the  discussion: 

1.  Columbian  Fuel  will  drill  three  more  wells  on  Carrs 
Fork  in  the  vicinity  of  those  wells  now  drilled,  thesel 
wells  to  be  completed  before  November  1,  1936. 

2.  Warfield  will  lay  a  6"  line  connecting  from  it$ 
present  10"  line  (or  an  extension  thereof)  at  Brinks 
lev  to  the  mouth  of  Still  House  Branch  of  Bettv 

*  *  i 

Troublesome  (approximately  three  miles),  this  line 
to  be  completed  before  November  1,  1936. 

3.  Columbian  Fuel  will  bear  that  part  of  the  cost  of 
the  6"  line  representing  the  excess  mileage  fromj 
the  end  of  your  present  10"  line  P-3  to  the  delivery 
point  above,  at  the  contract  rate  of  one  mile  per 
million,  based  on  the  open  flow  of  the  wells  taken 
at  the  time  the  wells  were  drilled  24  hours  after 

shot  or  when  shut  in  after  blowing  24  hours. 

^  ! 

If  Warfield  elects  to  extend  its  present  10"  line  P-3 
not  over  5,000  feet  to  a  point  that  would  shorten  the 
6"  Branch  line,  the  mileage  in  this  extension,  shall  be 
considered  as  a  part  of  the  6"  Branch  in  determining 
length  of  6"  to  be  constructed  at  expense  of 
Columbian  Fuel  Corporation. 

[77]  4.  As  additional  wells  are  drilled  by  Columbian  iq 
this  area  and  connected,  Warfield  will  repay  Columj 
bian  Fuel  at  the  rate  of  one  mile  per  million  initial 
open  flow  until  the  amount  paid  by  Columbian  Fuel  isj 
repaid. 

If  the  above  meets  with  your  approval,  I  will  appreciate 
your  endorsing  the  attached  copy  and  return  for  ouf 
records. 

Yours  verv  trulv, 

O.  W.  Van  Petten! 

O.  W.  Van  Petten  j 
YP-D  | 

Approved :  j 

Warfield  Natural  Gas  Co. 

By  (Illegible) 


F.P.C.  Gas  Rate 
Schedule  No.  10 
Supplement  No.  5 
Filing  date:  June  6.  1955 
Effective  date:  7-7-55 


(Cover  .sheet  of  Columbian’s  Schedule  No.  10,  Supple¬ 
ment  No.  5.) 
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ORIGINAL  j 
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Columbian  Fufl  Corporation 
903  Security  Building 
Post  Office  Box  1240 
Charleston,  W.  Va. 

October  13,  1936 

i 

Mr.  D.  A.  Ketchum,  Vice-President 
War  field  Natural  Gas  Company 
Charleston,  West  Virginia 

Be :  Deliveries  to  Allen  from  Bull 
Creek  and  Katy  Friend  Areas  j 

Dear  Mr.  Ketchum: 

j 

The  Columbian  Fuel  has  seventeen  wells  in  the  Bull! 

• 

Creek  District  and  three  in  the  Katy  Friend  District  with 
a  total  present  open  flow  of  3,700  MCF  on  the  following: 
named  leases  comprising  the  acreage  shown  thereafter: 


Date  of 

Recorded 

Surveyed  j 

P-Xo. 

Name 

Lease 

Book 

Page 

Acreage  j 

Bull 

Creek  District 

1 

j 

P-292 

Big  Sandy  Coal 

i 

i 

&  Coke  Co. 

S/22/24 

4 

197 

2445.89  i 

294 

James  Stephens 

7/30/24 

66 

614 

55.99  j 

295 

Frank  Soutch field 

7/31/24 

66 

613 

27.65  I 

300 

William  Wills 

1/12/25 

67 

422 

148.65  ! 

301 

William  Calhoun 

1/14/25 

69 

203 

14.42  | 

307 

Edgar  L.  Wright  4/  3/25 

67 

607 

138.59  j 

327 

B.  W.  Craft 

4/15/25 

74 

125 

36.17  I 

1 

Total 

2S67.36 

Katy 

Friend  District 

P-329 

Harris-Stanley 

Coal  &  Land 

Company 

1/12/27 

74 

23S 

437.80 

Total  (Bull  Creek  and  Katy  Friend 
Districts)  3305.16 
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Subject  to  the  several  terms  and  provisions  of  Warfield 
Contract  X<>.  1.  dated  November  IS.  1031,  between  the 
parties  hereto  under  which  the  Warfield  agrees  under 
certain  conditions  set  forth  to  take  definite  quantities  of 
gas  from  leases  noted  in  Paragraph  3  of  said  contract,  we 
now  desire  to  deliver  gas  from  the  leases  noted  above, 
which  are  a  part  of  those  listed  in  said  Paragraph  3  to 
your  motor  —  1078  near  Allen,  Kentucky,  and  have  the 
Warfield  receive  and  accept  this  gas  delivery  under  the 
terms,  provisions  and  conditions  set  forth  in  Warfield 
Contract  —2.  dated  November  IS.  1931.  .and  its  subsequent 
modifications,  all  subject,  as  aforesaid,  to  the  No.  1  con¬ 
tract  aforesaid. 

[7b]  Our  purpose  in  desiring  to  connect  this  up  is  to  pro¬ 
tect  this  property  from  drainage  by  competing  companies 
and  to  obtain  tin*  advantage  of  the  low  pressure  which  we 
are  assured  you  will  be  able  to  maintain  at  the  Allen  delivery 
point  as  a  result  of  the  construction  of  the  new  10"  and 
12"  line  from  Warco  Station.  It  is  our  understanding 
that  the  pressure  at  Meter  1078  will  be  approximately  30 
lbs.  It  will  cost  us  something  in  excess  of  $10,000.00  to 
make  this  connection. 

Tin*  foregoing  arrangement  shall  be  subject  to  cancella¬ 
tion  by  either  party  hereto  after  November  1st,  1938,  upon 
six  months*  notice  of  such  intention  to  so  cancel  same. 

If  this  plan  meets  with  your  approval  and  if  our 
assumption  as  to  pressure's  is  correct,  it  will  be  appreciated 
if  you  will  endorse  your  acceptance  of  the  above  arrange¬ 
ment  on  the  copy  attached  for  your  convenience  and  we 
will  proceed  immediately  with  the  construction  of  the 
nearest  lines. 

For  your  convenience,  we  are  attaching  herewith  a  map 
showing  the  location  of  our  wells  and  leases  in  the  Bull 
Creek  and  Katy  Friend  Districts. 
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In  view  of  your  agreement  to  the  above  outlined 
arrangement,  it  is  our  understanding  that  the  connection 
of  the  wells  in  the  Knott  County-Carrs  Fork  area  as  out- 
lined  in  the  letter  to  you  of  May  S,  1936,  will  be  deferred 
t«>  November  1,  1937. 

Yours  very  truly, 

0.  W.  Van  Petten. 
0.  W.  Van  Petten 

YP-D 
Approved : 

Warfield  Natural  Gas  Company 

By  (Illegible) 

Its  Vice-President 
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[SO]  F.P.C.  No. 

F.P.C.  Gas  Rate 
Schedule  No.  10 
Supplement  No.  6 
Filing  date:  11-30-54 
Effective  date:  Accepted 

FEDERAL  PoWKR  CoM  M  ISSION 

Supplement  No.  6 
to 

Rate  Schedule  No.  0 


Filed  by 

Colombian  Fuel  Corporation 

Covering  Natural  Gas  Sold 
to 

United  Fuel  Gas  Company 


This  Supplement  consists  of  Agreement  dated  November 
21,  1930  between  said  Columbian  Fuel  Corporation  and 
Warfield  Natural  Gas  Company  (United  Fuel  Gas  Com¬ 
pany,  said  successor)  and  amends  agreement  dated 
November  18,  1931  between  Piney  Oil  &  Gas  Company 
(former  name  of  Columbian  Fuel  Corporation)  and  War- 
field  Natural  Gas  Company  (United  Fuel  Gas  Company, 
said  successor). 

[81]  Warfield  Natural  Gas  Company 
(Incorporated) 

Charleston,  W.  Ya. 

Columbian  Fuel  Corp.,  November  21,  1939 

41  Fast  42nd  Street, 

New  York,  N.  Y. 

Gentlemen : 

Under  date  of  the  1st  day  of  October,  1931,  we  entered 
into  a  contract  with  you  for  the  purchase  of  gas,  being  our 
No.  1473,  wherein  it  is  provided  among  other  things  that: 
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“Boyle's  law  for  the  measurement  of  natural  gases 
at  varying  pressures  shall  be  applied,  but  without 
allowance  for  variation  in  the  atmospheric  pressure 
and  temperature.” 

It  has  been  demonstrated  by  the  Gas  Measurement  Com¬ 
mittee  of  the  Natural  Gas  Department  of  the  American 
Gas  Association,  as  set  forth  in  Report  No.  2  of  this  Com¬ 
mittee  dated  May  6.  1035,  which  report  has  been  approved 
by  the  National  Bureau  of  Standards,  that  Boyle's  Law 
is  not  infallible  under  all  conditions. 

We,  therefore,  propose,  with  your  approval,  in  the  future 
to  measure  all  gas  purchased  from  you  in  accordance  with 
the  recommendations  in  said  report  applied  in  a  practical 
and  appropriate  manner. 

If  this  meets  with  your  approval,  will  you  kindly  so 
indicate  by  signing  both  copies  of  this  letter,  returning  the 
original  to  this  office  and  retaining  the  other  copy  for 
your  files. 

Yerv  trulv  vours, 

1  m  *  7 

(Illegible) 
Vice  President 

Approved  and  accepted: 

Columbian  Fuel  Corporation 
(Illegible) 

Vice-President. 


CS2]  November  21,  1939 


Columbian  Fuel  Corporation 
41  Fast  42nd  Street 
New  York,  N.  Y. 

Gentlemen : 

Under  date  of  the  18th  day  of  November,  1931,  we 
entered  into  a  contract  with  you  for  the  purchase  of  gas, 
being  our  No.  118G,  wherein  it  is  provided  among  other 
things  that: 

“Boyle’s  law  for  the  measurement  of  natural  gases 
at  varying  pressures  shall  lx*  applied,  but  without 
allowance  for  variation  in  the  atmospheric  pressure 
and  temperature.” 

It  has  been  demonstrated  by  tin*  (las  Measurement  Com¬ 
mittee  of  the  Natural  Gas  Department  of  the  American  Gas 
Association,  as  set  forth  in  Report  No.  2  of  this  Committee 
dated  May  6,  1935,  which  report  has  been  approved  by  the 
National  Bureau  of  Standards,  that  Bovle’s  Law  is  not 
infallible  under  all  conditions. 

We,  therefore,  propose,  with  your  approval,  in  the  future 
to  measure  all  gas  purchased  from  you  in  accordance  with 
tiie  recommendations  in  said  report  applied  in  a  practical 
and  appropriate  manner. 

If  this  meets  with  your  approval,  will  you  kindly  so 
indicate  by  signing  both  copies  of  this  letter,  returning  the 
original  to  this  oflice  and  retaining  the  other  copy  for 
your  files. 

Very  truly  yours, 

(Illegible) 
Vice  President 

Approved  and  accepted: 

Columbian  Fuel  Corporation 
(Illegible) 

Vice-President. 
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[S3]  F.P.C.  No. 

F.P.C.  Gas  Rate 
Schedule  No.  10 
Supplement  No.  7 
Filing  date:  11-30-54 
Effective  date:  Accepted 

Federal  Power  Commission 

Supplement  No.  7 
to 

Rate  Schedule  No.  9 


Filed  by 

Columbian  Fuel  Corporation 

Covering  Natural  Gas  Sold 
to 

United  Fuel  Gas  Company 


This  Supplement  consists  of  Agreement  dated  April 
4,  194(5  between  said  Columbian  Fuel  Corporation  and 
Warfield  Natural  Gas  Company  (United  Fuel  Gas  Com¬ 
pany,  said  successor)  and  amends  agreement  dated  Novem¬ 
ber  18,  1931  (Contract  #2)  between  Pinev  Oil  &  Gas 
Company  (former  name  of  Columbian  Fuel  Corporation) 
and  Warfield  Natural  Gas  Company  (United  Fuel  Gas 
Company  said  successor). 

[S4]  Submission  to  Arbitration 

TUTS  AGREEMENT,  Made  this  4th  day  of  April,  1946, 
by  and  between  Columbian  Fuel  Corporation,  a  Delaware 
corporation,  party  of  the  first  part,  and  Warfield  Natural 
Gas  Company,  a  West  Virginia  corporation,  party  of  the 
second  part. 

WITNESSETH: 

1.  Piney  Oil  &■  Gas  Company  (a  Delaware  corporation, 
the  name  of  which  has  been  changed  to  Columbian  Fuel 
Corporation)  entered  into  an  agreement  in  writing  dated 
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November  IS,  1951,  providing  for  the  sale  of  natural  gas 
by  the  party  of  the  first  part  to  the  party  of  the  second 
part:  said  natural  gas  to  be  produced  from  certain  lands 
and  oil  and  gas  leases  in  eastern  Kentucky,  in  said  agree¬ 
ment  more  particularly  described.  By  subsequent  agree¬ 
ment  in  writing  dated  November  15,  11)54,  between  said 
parties  said  agreement  of  November  IS,  11)54,  was  modified 
and  supplemented  to  the  extent  and  in  the  manner  set 
forth  in  said  subsequent  agreement. 

2.  Paragraph  Twenty-Second  of  said  agreement  dated 
November  IS,  11)51.  provides  for  arbitration  to  settle  any 
disagreement  between  the  parties  as  to  the  meaning, 
rights,  duties,  obligations  or  interpretations  of  said  agree¬ 
ment. 

5.  Paragraph  Fifth  of  said  agreement  sets  forth  the 
prices  to  be  paid  by  the  party  of  the  second  part  to  the 
party  of  tin*  first  part  for  natural  gas  delivered  under  the 
terms  of  said  agreement  until  November  1,  1940.  Said 
paragraph  Fifth  further  provides  that  thereafter  the 
price  shall  be  determined  each  five  years  hv  agreement  or 
by  arbitration  as  provided  in  said  Paragraph  Twenty  - 
Second.  The  parties  hereto  agreed  upon  the  price  to  be 
effective  CS5]  for  the  five-year  period  beginning  November 
1,  1940,  but  have  been  unable  to  agree  upon  such  price  for 
the  five-year  period  beginning  November  1,  1945.  Hence 
they  now  proceed  to  arbitration  as  provided  in  said  agree¬ 
ment. 

4.  Pursuant  to  the  provisions  of  said  Paragraph 
Twenty-Second,  the  following  persons  have  been  chosen 
as  arbitrators,  namely: 

Wallace  B.  Gribble  of  Clarksburg,  West  Virginia, 
who  shall  be  Chairman  of  the  Board  of  Arbitra¬ 
tion, 

Ben  Wylie  of  Pittsburgh,  Pennsylvania,  and 

Frank  A.  Eckert  of  Bradford,  Pennsylvania. 


I 
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i 

">.  It  shall  be  the  duty  of  said  arbitrators  to  determine! 
the  price  which  shall  lie  paid  by  the  party  of  the  second: 
part  to  the  party  of  the  first  part  for  natural  gas  sold  and! 

i 

delivered  by  the  party  of  the  first  part  to  the  party  ofi 
the  second  part  under  the  terms  and  provisions  of  saidj 
agreement  dated  November  IS,  1931,  as  modified  and  sup-i 
plemented  by  said  agreement  dated  November  15, 1934,  forj 
the  period  of  live  vears  beginning  November  1,  1945.  The 

^  i 

decision  of  said  arbitrators,  or  a  majority  thereof,  when: 

reduced  to  writing  in  the  form  of  an  award  and  communi-i 
cated  to  the  parties,  shall  be  final  and  binding  and  may,j 
on  motion  of  either  party  hereto,  be  entered  as  the  judg-j 
mont  or  decree  of  the  Circuit  Court  of  Kanawha  County,1 
West  Virginia,  and  shall  be  enforceable  as  such  in  accord-; 
ance  with  the  provisions  of  Chapter  55,  Article  10,  of  the! 
Code  of  West  Virginia. 

(>.  Subject  to  stipulation  by  the  parties  hereto,  said 
arbitrators  shall  fix  the  time  or  times  and  place  or  place? 
for  hearing  evidence  and  argument  to  be  presented  by  the! 
parties  here  [SO]  to,  respectively,  in  support  of  their  re-j 
spective  contentions,  after  giving  at  least  ten  (10)  days’  no-j 
tice  thereof  in  writing  to  each  party.  Any  such  notice  shall 
be  sufficient  if  given  by  letter  or  telegram  signed  by  Walj 
lace  B.  Cribble,  Chairman,  or  by  a  majority  of  said  arbi¬ 
trators.  The  witnesses  shall  be  examined  on  oath  oi 
affirmation.  The  parties,  respectively,  when  required  by 
the  arbitrators,  shall  produce  all  books,  documents,  papers^ 
and  writings  in  their  custody  and  control  which  in  the 
judgment  of  the  arbitrators  relate  to  the  matter  in  conr 
troversy  and  cause  their  officers,  agents  and  employees  to 
appear  and  testify.  Said  arbitrators  shall  be  at  liberty  tq 
proceed  ex  parte  if  either  of  said  parties  shall  refuse  or 
neglect  to  attend  without  reasonable  excuse  for  such  rej- 
fusal  or  negligence. 

7.  The  parties  hereto  propose  to  enter  into  a  stipulaj- 
tion  regarding  the  production  of  evidence,  the  time  and 
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place  of  hearings  ami  the  waiver  of  notice  thereof,  to  he 

signed  hy  the  attorneys  for  the  parties,  to  the  end  that  the 

hearing  and  determination  of  the  controversy  mav  be  had 

«  * 

as  conveniently  and  expeditiously  as  possible.  The  arbi¬ 
trators  may  in  their  discretion  proceed  in  accordance  with 
such  stipulation,  but  also  in  their  discretion  may  deviate 
therefrom. 

8.  The  arbitrators  shall  not  be  bound  by  the  strict 
rules  of  evidence,  and  may  give  such  weight  to  the  evidence 
as  may  seem  right  and  proper  to  them. 

9.  A  similar  controversy  exists  between  the  party  of 
the  second  part  and  I’nited  Carbon  Company  in  regard  to 
the  price  to  be  paid  for  natural  gas  sold  ami  delivered  by 
Cnited  Carbon  Company  to  the  party  of  the  second  part 
during  the  live-year  period  beginning  November  1,  1945. 
Said  controversy  has  been  submitted  to  [87]  arbitration  bv 
agreement  bearing  even  date  herewith.  The  arbitrators 
flamed  in  said  submission  are  the  same  parties  named  as 
arbitrators  herein.  It  is  agreed  that  said  two  cases  shall 
be  heard  together  and  that  the  said  arbitrators  in  making 
their  decision  in  this  case  shall  consider  all  evidence  and 
argument  ad«luced  in  the  arbitration  between  the  party  of 
the  second  part  and  Cnited  Carbon  Company  so  far  as 
they  find  the  same  to  be  pertinent  to  this  case. 

10.  Payment  by  the  party  of  the  second  part  of  such 
price  for  natural  gas  as  shall  be  fixed  by  the  award  of  the 
arbitrators  hereunder  shall  be  subject  to  any  valid  laws 
and  rules  or  regulations  of  any  governmental  authority 
having  jurisdiction  thereof. 

11.  The  compensation  for  the  services  of  the  arbi¬ 
trators  shall  be  fixed  by  them  and  such  compensation,  their 
expenses  in  connection  with  the  performance  of  their 
duties  and  the  taxable  costs  of  the  Circuit  Court  of 
Kanawha  County,  West  Virginia,  shall  be  paid  one-half 


Ill 


j 


by  the  party  of  the  first  part  and  one-half  by  the  party  j 
of  the  second  part.  Each  party  hereto  shall  bear  its  own  j 
costs  in  connection  with  the  hearings  before  the  arbi-  j 
trators. 

i 

12.  This  agreement  shall  be  binding  upon  the  parties 
hereto,  their  successors  and  assigns. 

In  witness  whereof,  the  parties  hereto  have  caused  this  ; 
agreement  to  be  executed  in  triplicate  by  their  proper  j 
officers  thereunto  duly  authorized. 

j 

Columbian  Fuel  Corporation, 

j 

Bv  Reid  L.  Carr 
* 

President,  j 

Attest : 

j 

(Illegible) 

Assistant  Secretary. 


Attest : 

( Illegible) 
Assistant 


Warfield  Natural  Gas  Company, 

/  i 

By  H.  A.  Wallace,  Jr. 

President.  ! 

i 


i 

i 


Secretary. 

I 


j 

i 

| 

i 

i 

I 


I 
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[90]  F.P.C.  Xo. 


F.P.C.  Gas  Rate 
Schedule  No.  10 
Supplement  No.  9 
Filing  date:  11-30-54 
Effective  date:  Accepted 

Federal  Power  Com mission 


Supplement  Xo.  8 
to 


Kate  Schedule  Xo.  9 


Filed  by 

COLUMBIAN  Fl’KL  Corporation 


Covering  Natural  (las  Sold 
to 

United  Fuel  Gas  Company 


This  Supplement  consists  of  Agreement  dated  August 
23,  194^  between  said  Columbian  Fuel  Corporation  and 
said  Fnited  Fuel  (las  Company  and  amends  agreement 
<lated  November  Is1.  1931  (Contract  rr2)  between  Finer 
Oil  &  Gas  Company  (former  name  of  Columbian  Fuel  (’or¬ 
poration)  and  Warfield  Natural  Gas  Company  (United 
Fuel  Gas  Company,  said  successor). 

[91]  THIS  AGKFF.M KNT,  Made  this  23rd  day  of  Au¬ 
gust,  1948,  by  and  between  Columbian  Fuel  (’orporation,  a 
Delaware  corporation  duly  qualified  to  do  business  in  the 
State  of  Kentucky,  hereinafter  called  the  Seller,  party 
of  the  first  part,  and  United  Fuel  Gas  Company,  a  West 
Virginia  corporation  duly  qualified  to  do  business  in  the 
State  of  Kentucky,  hereinafter  called  the  Buyer,  party 
of  the  second  part, 


WITNESSETH:  That 

Whereas,  by  agreement  made  the  18th  day  of  November, 
1931,  between  Piney  Oil  &  Gas  Company,  therein  called  the 
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Seller,  and  Warfield  Natural  Gas  Company,  therein  called 
the  Buyer  (designated  as  Contract  No.  2),  the  Seller  sold 
to  the  Buyer  and  the  Buyer  purchased  and  agreed  to  take 
from  the  Seller,  upon  and  subject  to  the  terms,  condition^ 
and  provisions  set  out  therein,  all  of  the  natural  gas  that 
might  be  produced  by  the  Seller  from  certain  leaseholds 
situate  in  Kastern  Kentucky  and  more  particularly  de^ 
scribed  or  referred  to  therein;  and 


Whereas,  bv  agreement  made  the  15th  dav  of  November,! 
1934,  between  the  said  Piney  Oil  &  Gas  Company  and  tliej 
said  Warfield  Natural  Gas  Company  the  aforesaid  agree-; 
ment  of  November  IS,  1931,  was  modified,  amended  and; 
supplemented  to  the  extent  and  in  the  manner  set  forth; 
in  said  agreement  of  November  15,  1934;  and 


Whereas,  the  corporate  name  of  Piney  Oil  &  Gas  Com-! 
pany  has  been  changed  to  Columbian  Fuel  Corporation,! 
and  Warfield  Natural  Gas  Company  has  been  merged! 
with  United  Fuel  Gas  Company,  which  acquired  all  of  the; 
assets  and  assumed  all  of  the  liabilities  of  the  said  War-; 
field  Natural  Gas  Company;  and 


[92]  Whereas,  the  said  Columbian  Fuel  Corporation  and; 
the  said  United  Fuel  Gas  Company,  the  present  parties  to j 
the  aforesaid  agreement  of  November  IS,  1931,  as  modified,! 
amended  and  supplemented  by  the  aforesaid  agreement; 
of  November  15,  1934,  desire  and  have  agreed  to  modify,! 
amend  and  supplement  said  contract  to  the  extent  and! 
in  the  manner  hereinafter  set  forth, 


Now,  therefore,  in  consideration  of  the  premises  and! 
the  mutual  agreements  herein  contained,  it  is  agreed  as; 
follows ; 

i 

First:  The  hereinabove  recited  agreement  of  Novem-i 
her  IS,  1931  (designated  as  Contract  No.  2),  as  modified,; 
amended  and  supplemented  by  the  hereinabove  recited  | 
agreement  of  November  15,  1934,  is  hereby  modified,; 
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amended  and  supplemented  so  as  to  brine:  under  and  make 
subject  to  said  contract,  as  hereinafter  modified,  amended 
and  supplemented,  all  of  the  natural  gas  that  may  he  pro¬ 
duced  by  the  Seller  from  those  certain  tracts  of  land, 
known  as  the  Ford  Motor  Company  lands,  in  which  the 
Seller  owns  the  leasehold  oil  and  gas  rights,  and  referred 
to  as  the  Ford  Motor  Company  leasehold,  situate  on  the 
waters  of  Pond  Creek  and  Blackberry  Creek,  in  Pike 
County,  Kentucky,  supposed  to  contain  :24.l>b7.l4  acres  and 
26.4.3  acres  (A.  T.  Scott  Tract  No.  2S),  and  being  the  lands 
leased  to  the  Seller  by  Ford  Motor  Company  bv  lease 
dated  the  loth  day  of  December,  1041  (designated  as 
P-1139A).  and  recorded  in  said  Pike  County  in  Deed  Book 
Xo.  222,  at  page  500,  and  supplemental  lease  dated  the 
2btli  day  of  October,  1042  (designated  as  P-U.39C),  and 
recorded  in  said  County  in  Deed  Book  Xo.  2.30,  at  pa  ire 
439,  to  which  reference  is  made  for  further  description. 

Second:  The  last  paragraph  of  Subdivision  1  of  Article 
Third  [0.3]  of  said  agreement  of  November  IS.  1031,  as 
amended  by  Article  Sixth  of  said  agreement  of  November 
15,  10.34,  and  as  so  amended  reading  as  follows: 

‘‘It  is  agreed,  however,  that  in  no  event  shall  the 
obligation  of  the  Buyer  to  take  gas  hereunder  exceed 
an  average  volume  of  twenty  million  (20,000,000) 
cubic  feet  per  day  in  any  period  between  November 
1  of  any  year  and  June  1  of  the  year  following.” 

is  hereby  amended  so  as  to  provide  as  follows: 

“It  is  agreed,  however,  that  in  no  event  shall  the 
obligation  of  the  Buyer  to  take  gas  hereunder  ex¬ 
ceed  an  average  volume  of  twenty-five  million  (25,- 
000,000)  cubic  feet  per  day  in  any  period  between 
November  1  of  any  year  and  June  1  of  the  year 
following.” 

Third:  It  is  understood  that  in  the  event  the  aggregate 
monthly  deliveries  of  gas  made  by  the  Buyer  and  its 


affiliates,  comprising  what  is  known  as  the  Charleston 
Group  of  The  Columbia  Gas  System,  Inc.  (excluding  inter¬ 
company  sales  within  such  Group)  decrease  in  volume 
from  the  monthly  sales  made  by  said  Charleston  Group 
during  the  year  1947,  which  monthly  deliveries  were  as 
follows : 


Januarv  . 

.  15,141,475  Mcf 

Februarv  . 

.  13,345,221  Mcf 

March  . 

.  14,$S4,014  Mcf 

April  . 

.  14,351,S62  Mcf 

Mav  . 

.  12,127,685  Mcf 

June  . 

.  10,214,931  Mcf 

Julv  . 

.  10.006.117  Mcf 

August  . 

.  10,320,594  Mcf 

September  . 

.  10,872,339  Mcf 

October  . 

.  12,137,675  Mcf 

November  . 

.  13,173,939  Mcf 

December  . 

.  14,705,500  Mcf 

Total  . 

.  151,281,352  Mcf 

then  the  Buyer  shall  have  the  right  to  curtail  the  taking 
of  gas  hereunder  when,  so  long  as  and  in  the  same  propor¬ 
tion  as  such  de-  [94]  liveries  made  by  the  said  Charleston 
Group  (except  as  hereinabove  excluded)  are  so  decreased; 
provided,  however,  that  the  foregoing  provision  with  re¬ 
spect  to  curtailment  shall  be  effective  only  so  long  and  dur¬ 
ing  such  period  of  time  as  the  gas  deliveries  of  the  Seller  to 
the  Buyer  are  in  excess  of  twenty  million  (20, 000, OCX)) 
cubic  feet  per  day,  and  provided,  further,  that  the  Buyer 
shall  not  in  any  event  be  relieved  hereby  from  taking  it 
least  twenty  million  (20,000,000)  cubic  feet  of  gas  p£r 
day,  if  the  Seller  has  gas  available  therefor. 

Fourth:  None  of  the  provisions  of  Article  Sixteenth 
of  said  agreement  dated  November  IS,  1931,  shall  apply 
to  the  said  Ford  Motor  Company  leasehold  nor  to  any 


well  now  or  hereafter  drilled  thereon,  excepting  only  so 
much  of  said  Article  Sixteenth  as  provides  as  follows: 

“Seller  agrees  to  use  diligence  in  operating  its 
gas  wells  and  keeping  its  gathering  lines  in  good 
repair  and  to  diligently  operate  its  gas  acreage 
herein  described  in  a  skilful  and  methodical  way." 

Section  15  of  the  said  Ford  Motor  Company  lease  of 
December  15,  1141,  contains  the  following  provision: 


"Should  the  Lessee  at  any  time  desire  to  aban¬ 
don  any  well  which,  in  the  judgment  of  the  Lessee, 
connot  be  profitably  operated  by  it,  the  Lessee  shall 
give  to  the  Lessor  fifteen  (15)  days  notice  of  its 
intention  to  abandon  the  same,  and  the  Lessor  shall 
thereupon  have  an  option  to  purchase  tin*  same 
within  such  fifteen  (15)  day  period  at  the  salvage 
value  of  the  casing  in  place.” 


It  is  understood  and  agreed  that  the  Seller  has  the  right 
to  abandon  any  well  on  the  said  Ford  Motor  Company 
leasehold  which,  in  its  judgment,  cannot  be  profitably 
operated  by  it,  and  tin*  Seller  agrees  that  should  its 
lessor.  Ford  Motor  Company,  elect  not  to  [95]  purchase 
any  such  well  which  the  Seller  desires  to  abandon,  the  Buyer 
shall  have  the  right  to  purchase  the  same,  as  hereinafter 
provided.  At  the  same  time  the  Seller  gives  the  said 
Ford  Motor  Company  notice  of  intention  to  abandon  any 
well  under  said  Section  15  of  said  lease  it  shall  also  give 
the  Buyer  like  notice.  If  the  said  Ford  Motor  Company 
shall  elect  not  to  purchase  the  well,  the  Seller  shall  so  notify 
the  Buyer  before  or  at  the  expiration  of  the  fifteen  (15) 
day  period  specified  in  the  notice,  and  the  Buyer  shall 
have  the  right  to  purchase  the  well  within  five  (5)  days 
thereafter,  at  the  then  fair  value  of  the  casing  and  other 
materials  therein,  and  to  have  the  same  assigned  to  it 
upon  condition  that  said  well  shall  be  promptly  abandoned 
and  plugged  in  the  manner  required  by  law  and  that  the 
Buyer  shall  assume  in  writing  all  of  the  obligations  of 


the  lessee  in  respect  of  said  well  and  agree  to  indemnify 
and  save  harmless  the  Seller  against  and  from  all  loss 
or  liability  by  reason  thereof  or  of  said  assignment.  In 
no  event  shall  the  Buyer  have  the  right  to  purchase  here-f 
under  any  well  which,  when  completed,  is  dry  or  cannot 
be  made  to  produce  oil  or  gas  in  sufficient  quantities  to  be 
profitably  operated.  The  Seller  shall  have  six  (6)  months 
after  the  completion  of  any  such  well  within  which  tti 
determine  whether  it  can  be  profitably  operated  or  will 
be  abandoned  and  plugged,  and  if  the  Seller  shall  drill 
to  a  deeper  sand  or  producing  horizon  any  well  which  isj 
being  or  has  been  operated,  the  Seller  shall  have  sixty! 
(fiO)  days  after  the  completion  of  such  w’ell  in  the  deeper; 
sand  or  producing  horizon  within  which  to  determine! 
whether  such  well  can  be  profitably  operated  or  will  be; 
abandoned  and  plugged.  In  either  case,  if  the  Sellerj 
elects  to  continue  to  operate  any  such  well  after  the1, 
expiration  of  the  period  hereinabove  specified  therefor, i 
then  the  rights  granted  to  the  [9(j]  Buyer  in  this  Articlej 
Fourth  shall  be  applicable  to  such  a  well. 

Fifth  :  The  Seller  shall  construct,  at  its  ow*n  expense,  aj 
six  inch  ((>")  pipe  line  to  connect  commercially  productive! 
wells  now  drilled  on  the  said  Ford  Motor  Company  lease-: 
hold  to  the  Seller’s  Canada  compressor  station. 

Sixth:  Except  as  hereby  modified,  amended  and  sup-| 
plemented  all  and  singular  the  provisions  of  the  aforesaid! 
agreement  of  November  18,  1931,  as  modified,  amended  and! 
supplemented  by  the  aforesaid  agreement  of  November  15,! 
1934,  shall  remain  in  full  force  and  effect. 

i 

Seventh  :  Upon  commencement  of  deliveries  of  gas  from  ■ 
said  Ford  leasehold  through  the  Seller’s  Canada  compressor  j 
station  this  agreement  shall  supersede  and  terminate  that  j 
certain  agreement  dated  November  1,  1943,  between  j 
Columbian  Fuel  Corporation,  therein  called  the  Seller,  and  ! 
Warfield  Natural  Gas  Company,  therein  called  the  Buyer,  j 


1  IS 


whereby  the  Seller  sold  to  the  Buyer  and  the  Buyer  pur¬ 
chased  and  agreed  to  take  all  of  the  natural  gas  that  might 
be  produced  by  the  Seller  during  the  continuance  in  force 
of  said  agreement  from  certain  wells  on  the  said  Ford 
Motor  Company  leasehold,  and  those  certain  letter  agree¬ 
ments  between  said  parties  dated  November  10, 1044,  March 
5,  1045,  and  January  23,  1047,  changing  and  amending  said 
agreement  of  November  1,  1043,  and  bringing  thereunder 
additional  wells  on  the  said  Ford  Motor  Company  leasehold, 
all  of  which  agreements  are  cancelled  and  terminated  as 
of  the  date  of  commencement  of  deliveries  as  aforesaid. 

In  Testimony  Whereof  each  of  the  parties  hereto  has 
caused  its  corporate  name  to  lx*  signed  and  its  corporate 
seal  to  be  COT]  affixed  hereto,  in  duplicate,  by  its  proper 
officers,  thereunto  duly  authorized. 

Columbian  Fuel  Corporation, 

By  Geo.  L.  Bubb 

Vice  President 

Attest : 

R.  A.  Cover 
Asst.  Secretary 

United  Fuel  Gas  Company, 

By  O.  S.  Hagerman 

President 

Attest : 

P.  J.  Pettigrew 
Secretary 
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i 

i 

i 

j 

i 

i 

i 

I 

State  of  New  York, 

Countv  of  New  York,  To -wit : 

j 

I,  Lyman  J.  Potter,  a  Notary  Public,  do  certify  that  oi^ 
this  day  the  foregoing  instrument  of  writing  from 
Columbian  Fuel  Corporation  to  United  Fuel  Gas  Company 
was  produced  to  me  in  my  county  and  was  acknowledged 
before  me  bv  Geo.  L.  Bubb  as  Vice  President  of  Columbian 
Fuel  Corporation,  a  corporation,  party  thereto,  to  be  the 
act  and  deed  of  said  corporation  by  him  as  its  vice  presi¬ 
dent,  thereunto  duly  authorized,  and  the  seal  of  said 
corporation  as  affixed  to  said  instrument  was  attested  and 

i 

proven  before  me  by  R.  A.  Cover  as  its  assistant  secretary. 

Given  under  my  hand  and  seal  of  office  this  27th  day 
of  August,  1948. 

My  commission  expires  March  30,  1950. 

Lyman  J.  Potter 

LYMAN  J.  POTTER 
Notary  Public  State  of  New  York 
Qualified  in  Kings  Countv 
Kings  Co.  Clk’s  No.  110.  Reg.  No.  87-P-O 
N.  Y.  Co.  Clk’s  No.  198.  Reg.  No.  SO-F’-O 
Commission  Expires  March  30.  1950 

j 

j 

i 

i 

i 

i 

i 


i 

i 


EOS]  State  of  West  Virginia, 

County  of  Kanawha,  To-wit: 

I,  R.  K.  Talbott,  a  Notary  Public,  do  certify  that  on  this 
day  the  foregoing  instrument  of  writing  from  Columbian 
Fuel  Corporation  to  United  Fuel  (las  Company  was  pro¬ 
duced  to  me  in  mv  countv  and  was  acknowledged  before  me 
by  Oliver  S.  Ilagerman  as  President  of  United  Fuel  (las 
Company,  a  corporation,  party  thereto,  to  be  the  act  and 
deed  of  said  corporation  by  him  as  its  president  and  chief 
officer,  thereunto  duly  authorized,  and  the  seal  of  said  cor¬ 
poration  as  affixed  to  said  instrument  was  attested  and 
proven  before  me  by  P.  J.  Pettigrew  as  its  secretary. 

Given  under  mv  hand  and  seal  of  office  this  2.‘>rd  dav  of 
«  • 

August,  1948. 

R.  K.  Talbott 
Notary  Public 

My  commission  expires:  March  11,  1958. 
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[88]  F.P.C.  No. 

F.P.C.  Gas  Rate 
Schedule  No.  10 
Supplement  No.  8 
Filing  date:  11-30-54 
Effective  date:  Accepted 

Federal  Power  Commission 

Supplement  No.  9 
to 

Rate  Schedule  No.  9 
Filed  bv 

Columbian  Fuel  Corporation 

Covering  Natural  Gas  Sold 
to 

United  F uel  Gas  Company 

This  Supplement  consists  of  Agreement  dated  February 
10,  1948  between  said  Columbian  Fuel  Corporation  and 
said  United  Fuel  Gas  Company  and  amends  agreement 
dated  November  IS,  1921  (Contract  #2)  between  Pinev 
Oil  &  Gas  Company  (former  name  of  Columbian  Fuel 
Corporation)  and  Warfield  Natural  Gas  Company  (United 
Fuel  (ias  Company,  said  successor). 

[89]  (Letterhead  of  United  Fuel  Gas  Company) 

February  10,  1948 

Columbian  Fuel  Corporation 
Security  Building 
Charleston,  West  Virginia 

Attention :  Mr.  Geo.  L.  Bubb,  Vice  President 
Gentlemen: 

In  reply  to  your  letter  of  February  4,  1948,  you  are 
advised  that  it  is  satisfactory  with  us  for  you  to  place 
the  Chesapeake  Mineral  Company  acreage,  therein  re- 
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ferred  to,  under  the  gas  sales  contract  between  us,  dated 
November  IS,  1931. 

We  understand  that  the  provisions  of  t he  Chesapeake 
Mineral  Company  lease  prohibit  you  from  assigning  or 
sub-letting  the  lease  without  their  consent,  and.  conse¬ 
quently,  so  far  as  this  lease  is  concerned,  it  would  not 
be  possible  for  you  to  abide  by  the  provisions  of  Para¬ 
graph  Sixteenth  of  said  agreement :  however,  it  is  agree¬ 
able  to  us  to  exclude  this  lease  from  the  provisions  of 
Paragraph  Sixteenth  of  said  agreement,  on  condition 
that  if  and  when  you  desire  to  sell  or  assign  this  lease¬ 
hold  estate  and  the  property  used  in  connection  with  the 
production  and  marketing  of  gas  therefrom,  you  will 
notify  us  at  the  same  time  you  notify  your  lessor  of  your 
intention  to  dispose  thereof,  and  if  we  elect  to  purchase 
same,  you  will  use  your  best  efforts  to  obtain  the  written 
consent  of  your  lessor  to  make  such  sale  to  us. 
i  If  this  meets  with  your  approval,  you  will  please  note 
same  in  the  space  provided,  and  return  the  enclosed  copy 
to  us. 

Very  truly  yours, 

H.  C.  Mf.dforo 
Vice  President. 

Approved:  February  l(i,  1948 
Columbian  Fuel  Corporation 
By  Geo.  L.  Bubb 
Vice  President 
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[99]  F.P.C.  No. 

F.P.C.  Gas  Rate 
Schedule  No.  10 
Supplement  No.  10 
Filing  date:  11-30-54 
Effective  date:  Accepted 

Federal  Power  Commission 

Supplement  No.  10 
to 

Rate  Schedule  No.  9 


Filed  by 

Columbian  Fuel  Corporation 

Covering  Natural  Gas  Sold 
to 

United  Fuel  Gas  Company 


This  Supplement  consists  of  Agreement  dated  Septem¬ 
ber  10,  19”)  1  between  said  Columbian  Fuel  Corporation 
and  said  United  Fuel  Gas  Company  and  amends  agree¬ 
ment  dated  November  IS,  1931  (Contract  #2)  between 
Piney  Oil  &  Gas  Company  (former  name  of  Columbian 
Fuel  Corporation)  and  Warfield  Natural  Gas  Company 
(United  Fuel  Gas  Company,  said  successor). 

[100]  (Letterhead  of  United  Fuel  Gas  Company) 

September  10,  1951 

Columbian  Fuel  Corporation, 

903  Security  Building, 

Charleston  1,  West  Virginia. 

Gentlemen : 

With  respect  to  the  gas  delivered  by  you  to  United 
Fuel  Gas  Company  from  your  Kentucky  properties,  pur¬ 
suant  to  our  gas  purchase  contract  of  November  18,  1931, 
United  is  agreeable  to  the  following  price  adjustments: 
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(a)  For  the  period  from  November  1,  1050  to  November 
l,i  1955,  United  shall  pay  21  c  per  Mef  for  all  gas  so  deliv¬ 
ered,  plus  such  additional  amount  as  may  he  payable  pur¬ 
suant  to  subdivision  (c)  hereof.  The  price  for  gas  there¬ 
after  delivered  shall  be  subject  to  determination,  as 
provided  by  paragraph  Fifth  of  our  said  contract. 


(b)  Columbian  Fuel  shall  proceed  at  once  with  a  drill¬ 
ing  campaign  upon  the  properties  now  included,  or  which 
it  may  hereafter  include,  under  the  terms  of  said  gas 
purchase  contract,  said  drilling  campaign  being  designed 
to  complete  a  minimum  of  fifteen  (15)  wells  prior  to 
November  1,  1952,  or  as  soon  thereafter  as  practicable, 
subject  to  Columbian’s  ability  to  obtain  pipe,  material, 
equipment  and  contractors  for  the  drilling  of  said  wells. 


(c)  Upon  tin*  completion  of  each  group  of  five  (5)  of 
the  fifteen  (15)  wells  aforesaid,  to  and  into  a  stratum 
underlying  said  properties  normally  productive  of  gas, 
United  shall  increase  the  aforementioned  price  of  21c  per 
Mcf  by  1  of  per  Mef,  regardless  of  whether  said  well  or 
wells  is  or  an*  productive  of  gas  in  commercial  quantities; 
provided,  however,  that  in  no  event  shall  the  increase  in 
the  price  of  gas  hereunder  exceed  a  maximum  of 
per  Mcf.  Provided  further  that  in  the  event  the  fifth  well 
of  each  group  of  live  wells,  as  aforesaid,  is  completed  on 
or  before  the  15th  day  of  a  calendar  month,  then  the  price 
increase  provided  herein  shall  be  effective  from  the  first 
day  of  said  month;  in  the  event  the  fifth  well  of  each 
group  of  five  wells,  as  aforesaid,  is  completed  after  the 
15th  day  of  a  calendar  month,  then  the  price  increase  pro¬ 
vided  herein  shall  be  effective  on  the  first  dav  of  the 
calendar  month  next  following. 


C 1 01 3  (d)  The  following  wells  have  not  been  included 
under  the  terms  of  said  gas  purchase  contract  and  it  is 


I 

i 
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understood  and  agreed  that  they  shall  be  placed  under  said 
contract  and  included  in  said  minimum  of  fifteen  ( 15) 
wells: 

! 

GW- 1327  —  J.  L.  Dotson  — #1 
G  W-1329  —  Floyd  Justice  —  #1 
GW-1331  —  Catherine  Hardin  —  #1-A 
GW-1332  —  John  Blackburn  —  #1 
G  W-1334  —  Jimper  Deskins  —  #1 

j 

(e)  The  price  provisions  herein  contained  shall  be  with¬ 
out  prejudice  to  any  future  negotiations  on  the  price  of 
gas  under  said  paragraph  Fifth,  and  shall  not  be  con¬ 
strued  as  in  any  way  rejecting  or  approving  the  report  of 
Ralph  E.  Davis  on  said  properties,  dated  April  20,  1951. 

If  the  foregoing  meets  with  your  approval,  please  indi¬ 
cate  your  acceptance  hereof  at  the  place  provided  for 
hereinbelow. 

Very  truly  yours, 

United  Fuel  Gas  Company 

j 

By  H.  C.  Mefford  j 
Vice  President 

I 

Accepted  this  ISth  day  of 
September,  1951. 

I 

Columbian  Fuel  Corporation 
Bv  C.  E.  Kayser 

v 

Its  President 
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F.P.C.  Gas  Rate 
Schedule  No.  10 
Supplement  No.  11 
Filing  date:  9-30-55 
Effective  date:  Suspended 

[103]  Exhibit  “B” 

Supplement  to  Agreement  Dated 
November  18,  1931 

The  contract  between  Columbian  Fuel  Corporation 
i formerly  Piney  Oil  &  (las  Company),  seller  and  Warfield 
Natural  (las  Company,  buyer,  dated  November  IS,  1931 
wherein  Fnited  Fuel  (las  Company  is  presently  the  buyer, 
having  become  successor  to  the  rights  and  obligations  of 
Warfield  Natural  (las  Company,  in  Article  Fifth  of  said 
contract  provides  with  respect  to  price  that  the  rate  to  be 
payable  by  the  buyer  to  the  seller  for  the  period  of  five 
(3)  years  beginning  November  1,  1935  shall  be  determined 
by  mutual  agreement  or  arbitration,  the  arbitration  to  be 
had  if  the  parties  are  unable  to  reach  an  agreement.  It 
is  further  provided  in  said  contract  that  the  arbitrators 
shall  base  their  decision  upon  the  then  reasonable  market 
value  of  gas  in  that  territory  (the  territory  which  in¬ 
cludes  the  lands  and  leases  dedicated  by  seller)  delivered 
at  gathering  points  adjacent  to  the  wells  as  specified  in 
the  agreement  and  deliverable  during  said  five  year  period. 
Representatives  of  the  buyer  and  seller  have  met  for  the 
purpose  of  agreeing  upon  a  price  applicable,  in  accordance 
with  said  contract,  for  said  period  of  five  (3)  years  begin¬ 
ning  November  1,  1955.  While  said  parties  have  not 
agreed  in  all  respects  as  to  the  jurisdiction  of  Federal 
Power  Commission,  or  as  to  the  methods  of  determining 
the  reasonable  market  value  of  the  gas  in  accordance  with 
the  standard  for  such  determination  set  forth  in  said  con¬ 
tract.  they  have,  nevertheless,  agreed  upon  a  price  of 
Twenty-six  (26f)  Cents  per  MCF,  measured  as  set  forth 
in  said  contract  as  the  price  to  be  paid  by  said  buyer  to 
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said  seller  during  said  live  year  period  beginning  Novem-I 
her  1,  1  said  price  to  include  the  gathering  charge  of  j 
Two  (2c)  Cents  per  MCF  as  provided  in  Article  Sixth  of  j 
said  contract. 

! 

It  is  further  understood  and  agreed  that  seller,  at  its! 
own  risk  and  with  such  reservations  regarding  jurisdiction  ' 
as  it  may  deem  proper,  shall  tile  a  new  rate,  or  rate  sup¬ 
plement.  with  the  Federal  Power  Commission  setting  forth! 
the  aforesaid  agreed  price  as  the  basis  of  same;  it  being 
understood  that  the  buyer  assumes  no  responsibility  for 
paying  said  new  rate  until  said  filing  shall  have  been  per- 1 
mined  to  become  effective  by  the  Federal  Power  Com-  i 
mission  anil  an  effective  date  for  such  new  rate  shall  have  j 
been  fixed  by  said  Commission. 

Dated  this  27th  day  of  September,  1955. 

i 

Columbian  Fuel  Corporation 
By  /sgd./  Rodney  A.  Cover 
Vice  President 

i 

i 

United  Fuel  Gas  Company 
By  /sgd./  J.  S.  Phillips 

Vice  President  &  General  Manager 
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F.P.C.  Gas  Rate 
Schedule  No.  10 
Supplement  No.  12 
Filing  date:  9  30  55 
Effective  date:  Suspended 

[104]  Columbian  Full  Corporation 
:>S()  Madison  Avenue — New  York  17,  X.  Y. 

September  29,  1955 

Mr.  Leon  M.  Finjuay,  Secretary 
Federal  Power  Commission 
441  (I  Street,  X.  \Y. 

Washington  25,  1).  C. 

Dear  Sir: 

Pursuant  to  Section  154.94  of  the  Commission's  Rules 
and  Regulations,  C’olumbian  Fuel  Corporation,  hereinafter 
called  “Columbian",  hereby  supplements  its  Federal 
Power  Commission  (ias  Rate  Schedule  No.  10  for  sales  to 
Fnited  Fuel  (ias  Company,  hereinafter  called  “Fuel",  to 
set  forth  initial  price  effective  November  1,  1955  as  deter¬ 
mined  by  agreement  between  seller  and  buyer  pursuant 
to  the  price  determination  clause  of  the  contract,  as  re¬ 
quired  by  Section  154.94  of  the  Commission’s  rules.  There 
is  attached  hereto  as  Fxhihit  “A"  a  comparative  state¬ 
ment  of  sales  made  and  revenues  therefrom,  by  months, 
under  the  presently  effective  rate  schedule  and  under  the 
proposed  change  in  rate  schedule  for  the  twelve  (12) 
months  immediately  preceding  and  for  the  twelve  (12) 
months  immediately  succeeding  the  proposed  effective  date 
of  the  rate  schedule  tendered  for  filing. 

The  basic  contract  between  Columbian  (formerly 
Piney  Oil  &  Gas  Company)  and  Fuel  (wherein  Warfield 
Natural  Gas  Company,  predecessor  in  title  to  Fuel,  is 
named  as  buyer)  (said  contract  now  on  file  as  Columbian’s 
Federal  Power  Commission  Rate  Schedule  No.  10)  provides 
in  Paragraph  Fifth  thereof,  for  an  adjustment  of  tin* 
contract  price  on  November  1,  1940  and  on  November  1, 
of  each  live  (5)  year  period  thereafter,  same  to  be  effec¬ 
tive  for  a  period  of  five  (5)  years;  such  price  to  be  estab- 
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lished  by  agreement  of  the  parties,  if  possible,  and  failing 
such  agreement,  by  arbitration:  the  basis  for  arbitration 
being  the  reasonable  market  value  of  gas  in  the  territory 
wherein  Columbian’s  lands  and  leases  are  located  at  the 
time  of  such  determination  and  under  conditions  of  delivery 
similar  to  those  provided  in  the  contract  of  the  parties;  the 
arbitration  award  to  be  retroactive  to  the  beginning  of  the 
five  (5)  year  period  involved. 

During  the  five  (5)  year  period  beginning  November  1, 
1950,  the  applicable  price,  by  agreement  of  the  parties 
reached  22C>c  per  MCF. 

Prior  to  this  filing,  representatives  of  Columbian  and 
Fuel  had  extensive  negotiations  for  the  purpose  of  reach¬ 
ing  an  agreement,  if  possible,  on  the  price  to  be  paid  by 
Fuel  to  Columbian  during  the  five  (5)  year  period  [105] 
beginning  November  1, 1955  and  as  a  result  of  such  negotia¬ 
tions,  they  agreed,  with  certain  limitations,  upon  a  price 
of  2(>o  per  MCF,  which  agreement  was  reduced  to  writing 
and  two  copies  thereof  are  filed  herewith  as  Exhibit  “B’\ 

During  the  course  of  the  negotiations  extensive  investi- 
gations  were  made  of  the  rates  charged  for  the  gas  deliv¬ 
ered  in  the  territorv  including  rates  for  sales  to  Fuel  bv  j 
all  sellers  in  the  area,  and  the  recently  approved  sale  by  j 
Clinchfield  Coal  Corporation  to  Kentucky  West  Virginia  j 
Gas  Company  approved  in  Docket  G-75S6.  A  brief  sum-  i 
mary  of  the  more  pertinent  data  is  attached  hereto  as  j 
Exhibit  “C”.  It  is  believed  that  the  minimum  rate  that ! 
would  have  been  awarded  in  arbitration  or  that  could  be  | 
held  to  be  the  reasonable  market  value  of  the  gas  herein  j 
involved  would  be  29.2c  per  MCF. 

As  shown  by  said  Exhibit  “B”  Fuel  does  not  agree  to  j 
be  bound  by  said  agreement  for  a  new  rate  unless  and  j 
until  same  shall  have  been  accepted  and  approved  by  the  | 
Commission. 

Also,  as  indicated  by  said  Exhibit  “B”,  Columbian  re-  ! 
serves  the  right  to  record  its  exceptions  to  the  procedure  j 


and  to  the  jurisdiction  of  the  Commission.  Accordingly, 
Columbian  now  records  the  same  objection  to  the  jurisdic¬ 
tion  of  the  Commission  in  respect  of  the  rates  payable  bv 
Fuel  to  Columbian  which  it  made  upon  the  filing  of  its 
original  Federal  Power  Commission  Rate  Schedule  Xo.  10. 
Columbian  also  here  records  its  protest  that  the  price 
agreed  upon  between  Columbian  and  Fuel,  as  set  forth  in 
said  Exhibit  “I>'\  is  less  than  the  rate  to  which  Columbian 
isi  entitled  under  the  terms  of  the  contract  for  fixing  such 
rate:  Columbian  hereby  protesting  that  a  rate  based  upon 
the  reasonable  market  value  of  like  gas  in  the  territory 
would  have  been  not  less  than  20.2c  per  MCF.  Columbian, 
nevertheless,  accepted  said  price  of  20c  per  MCF  because 
of  the  uncertainties  of  law  regarding  its  rights  in  the 
premises  and  the  probable  delay  in  the  application  of  new 
rates  if  Columbian  were  to  resort  to  arbitration  to  deter¬ 
mine  the  applicable  rate. 

If  this  filing  is  treated  by  the  Commission  as  a  rate 
change  pursuant  to  Section  1  .">4.1  >4  of  the  Commission's 
Rules,  it  is  proposed  that  the  rate  shall  become  effective 
on  November  1,  1955. 


This  letter  of  transmittal  is  being  executed  on  Septem¬ 
ber  29,  1955,  with  the  expectation  that  it  will  be  filed  in  the 
office  of  the  Commission  on  September  30,  1955,  more  than 
thirty  (30)  days  before  the  proposed  effective  date  of  the 
proposed  rate  changes.  It  is  requested  that  the  Commis¬ 
sion  waive  the  thirty  (30)  day  notice  requirement  of  Sec¬ 
tion  154.94  (b)  and  154.98  of  its  [100]  Rules  and 
Regulations  as  set  forth  in  Order  Xo.  174-B,  if  for  any 
reason  such  action  should  become  necessary  in  order  to 
make  this  change  in  rate  effective  on  November  1,  1955. 
While,  as  above  stated,  it  is  expected  that  this  tiling  will 
be  made  in  ample  time  to  make  such  action  by  the  Com¬ 
mission  unnecessary,  it  has  been  impossible  to  tile  this 
change  of  rate  earlier  since  the  parties  in  interest  only 
agreed  on  the  new  rate  on  September  27,  1955.  In  addition, 
no  one  will  be  prejudiced  by  such  action  on  the  part  of 
the  Commission  since  the  buyer  of  this  gas  is  fully  pre- 
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j 

i 


pared  to  have  this  change  in  rate  become  effective  oil 

i 

that  date. 

This  tiling  is  subject  to  all  of  the  reservations,  exception^ 
and  comments  set  forth  in  Columbian’s  letter  of  November 
26,  1954,  transmitting  to  the  Commission  the  contract  now 
identified  as  Rate  Schedule  No.  10. 

All  communications  in  regard  to  this  filing  should  be 
addressed  to: 

Rodney  A.  Cover,  Vice  President 
Columbian  Fuel  Corporation 
380  Madison  Avenue 

i 

New  York,  N.  Y. 

A  copy  should  also  be  sent  to: 

Clark,  Carr  &  Ellis  i 

120  Broadway 
New  York  5,  N.  Y. 

i 

Pursuant  to  Section  154.94(f)  of  the  Commission’s  Rules', 
the  undersigned  has  mailed  a  true  and  correct  copy  of  this 
letter,  together  with  all  of  the  exhibits  and  document^ 

i 

attached  thereto,  to  United  Fuel  Gas  Company,  the  only 
other  party,  to  Columbian  Fuel  Corporation  Federal  Powey 
Commission  Rate  Schedule  No.  10.  A  complete  copy  of 
this  rate  filing,  together  with  Columbian  Fuel  Corpora¬ 
tion's  Rate  Schedule  No.  10,  is  available  for  public  inspect 
tion  during  regular  business  hours  at  the  office  of  the 
Company,  580  Madison  Avenue,  New  York,  New  York,  j 

j 

Yours  very  truly, 

i 

Columbian  Fuel  Corporation 


Attachments : 
Exhibit  “A”, 


Rodney  A.  Cover 
Vice  President 

“Comparative  Statement  of  Sales  and 
Revenues” 


Exhibit  “B”,  “Supplement  to  Agreement  Dated  No¬ 
vember  18,  1931” 

Exhibit  “C”.  “fionuMrison  of  fins  Priws  in  thP  AW’ 
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7]  Exhibit  A 

Comparative  statement  <>f  s 

ale 

s  made  and 

revenues  therefrom 

r  * 

liy  months 

under  the  pre 

sently  e 

tTective  rate  schedule 

and  under  the 

proposed  e 

hanged  rate  s< 

hedllle  ! 

or 

12  months  immediately  preceding 

and  for  12 

months  immediately  slice 

ceding  November  1, 

1955 : 

4 

November 

1.  1954 

*ro 

November  1, 

1955 

Amount  Hue 
Under  New 

4  * 

Ann  >nnt 

Average  Rate 

< 

Met 

Rate 

Receive*! 

ot 

November 

491.632 

22*  ..C 

$  110.617. 

20 

$  127.S24.32 

«  * 

December 

610.829 

22i  "c 

137.436. 

53 

15S.S15.54 

4. 

January 

649.985 

22'  Ic 

146.246.63 

16S.996.10 

February 

680.361 

22i  lc 

153,081 . 

23 

1 76.S93.S6 

March 

003.07!) 

22'  U 

155.942. 

7S 

1 80,200.54 

9 

April 

582.708 

22'  Zc 

131.109. 

30 

151.504.0S 

n 

May 

609.231 

22'  ..c 

137.076.9S 

1 5S.400.06 

June 

489.401 

22i  "c 

110,115. 

23 

127,244.26 

July 

275,459 

22'  it 

61.97S.2S 

71,619.34 

w 

August 

267.2S7 

22'  Jc 

60,139. 

;>S 

69.494.62 

September 

265.000(E)  * 

22'  jC 

59,625.00 

6S.900.00 

s 

October 

265.000  (  K) 

22'T.c 

59.625. 

00 

68,900.00 

H 

Total 

5.8792)72 

$1,322,993. 

70 

$1,528,792.72 

*(E)  Estimated 

November 

1,  1955 

TO 

November  1, 

1956 

w  1 

Amount  Receiv- 

Amount  Due 

4 

Mof 

Old 

alde  Under 

Mew 

Under  New 

( Estimated ) 

Rate 

Old  Rate 

Rate 

Rate 

v-t 

November 

650,000 

22'  :,c 

$ 

146,250.00 

26c 

$  1 69.000.00 

December 

650,000 

22>.]c 

146,250.00 

26c 

169,000.00 

January 

650,000 

22 1  lc 

146,250.00 

26  c 

169,000.00 

February 

67)0,000 

22'  r,c 

146,250.00 

26c 

169,000.00 

March 

650,000 

22' ~c 

146,250.00 

26c 

169,000.00 

m 

April 

650,000 

22  tit 

146,250.00 

26c 

169,000.00 

May 

June 

650,000 

250.000 

22 1/4 

22  '”,c 

146,250.00 

56,250.00 

26c 

26c 

169,000.00 

65,000.00 

July 

250,000 

22 '.“c 

56,250.00 

26c 

65,000.00 

*  * 

August 

250,000 

22'  ‘c 

56.250.00 

26c 

(J5.000.00 

September 

250.000 

22^ 

56,250.00 

26c 

65,000.00 

V 

October 

250,000 

22'  uc 

56,250.00 

26c 

65,000.00 

■* 

Total 

5,800,000 

$1 ,305,000.00 

$1,50S, 000.00 

h  a 


►  * 


>  ' 
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[108]  Exhibit  C 

Hath  approvkd  by  Federal  Power  Commission  June  15,  I95ip 

Docket  G-75S6 

i 

Clinclilield  Coal  Corporation,  Seller — Kentucky  West  Virginia  Gas 
Company,  Buyer,  Contract  dated  November  24,  1954 — 

Equated  to 

Columbian  Fuel  Gas  Corporation,  Seller — United  Fuel  Gas  Company, 
Buyer,  Contract  dated  November  IS,  1931. 

Clinchtield  sale  price  per  MCF  at  15.025#  metering  pres¬ 
sure  base  at  100%  load  factor  .  $|26220 

Correction  to  equate  to  15.325#  metering  pressure  base  of 
Columbian-United  Fuel  Contract — .2022  x  2%  .  -j-  |00524 

Correction  for  difference  in  Minimum  b.t.u.  1100:1000  or 

10%  x  .2022  .  +  102620 

Difference  in  compression  under  the  compared  contracts 

(estimated)  .  +  J01000 

I 

Load  factor  specified  in  Columbian  Fuel-United  Fuel  con¬ 
tract  721l*%  .  +  103000 


Equated  Market  Value  of  Columbian  Fuel  Gas/MCF .  $133364 


(Exhibit  B  appears  at  pages  126  and  127,  supra.) 
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Following  data  prepared  from  annual  report  of  United  Fuel  Gas 
Company  tiled  with  Public  Service  Commission  of  "West  Virginia  and 
from  data  tiled  by  (iulf  Interstate  (las  Company  with  Federal  Power 
Commission  in  Appeal  to  Docket  G-205S. 

Estimated  Cost  to  United  Fuel  Gas  Company  of  Gas  Purchased 

in  Kentuckv  and  West  Virginia 


Estimated  purchases  from  Tennessee  Gas 
Transmission  Company  on  79.3G  load 


Estimated  purchases  from  Chicago  Cor¬ 
poration  on  100G  load  factor  (a  27.3<V 

MCE  . 

Cost  of  jras  delivered  by  Gulf  Interstate 

Gas  Company  (p  31.07e/MCF  . 

Estimated  purchases  of  #as  produced  in 
Kentucky  and  West  Virginia  (197>4 


!7)4r  pressure 

MCF 

base) 

Cost 

137>.(M  )(),<)()() 

$41,1 73,000.00 

13,194.000 

3,(50 1.1 90.00 

133,105.000 

41,37)5,724.00 

37,30^.000 

7.170.000.00 
(1954  cost) 

3  ls.di  17,000 

$93,301,920.00 

$93,301,920.00  3l8,(i()7,OOOM— 29.2c/.MCF 

Estimated  average  cost  to  United  Fuel  Gas  Company  for  purchases 
of  natural  ^as  in  lit.').')  from  all  sources. 
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[109]  Columbian  Fuel  Corporation 
380  Madison  Avenue 
New  York  17,  New  Y'ork 

i 

October  13,  1955 

Mr.  Leon  M.  Fuquay,  Secretary, 

Federal  Power  Commission, 

441  G  Street,  N.  V.,  | 

Washington  25,  D.  C. 

I 

i 

Dear  Sir: 

i 

Columbian  Fuel  Corporation,  “Columbian”,  supplement-! 
ing  its  Supplement  dated  September  29,  1955,  to  Com-j 
mission  (las  Rate  Schedule  No.  10,  hereby  urges  that  thej 
Commission  permit  the  said  Supplement  to  become  etfec-j 
tive  on  November  1,  1955,  the  date  agreed  upon,  but  in 
the  event  the  Commission  finds  it  necessary  to  suspend  the! 
effective  date  of  the  Supplement,  that  the  suspension 
period  be  shortened  to  one  week,  for  the  following  reasons,: 
to-wit : 

1.  Any  suspension  period  will  work  a  severe  financial 
hardship  on  Columbian, — a  five-month  suspension  period: 
would  involve  a  loss  of  additional  revenue  of  overi 
$84,000.00.  The  public  interest  will  be  sufficiently  served 
by  a  one-week  suspension  period,  and  a  corporate  under-i 
taking  to  assure  refund  of  excess  charges,  if  any. 

2.  The  Supplement  sets  forth  a  rate  arrived  at  by 
arm's-length  negotiation  between  the  parties  under  th^ 
contract  provision,  providing  for  periodic  price  redeter^ 
mutation  based  on  the  fair  market  value  of  gas  in  the 
territory.  Columbian  has  and  does  protest  that  the  nevr 
rate  agreed  upon  is,  at  least,  3.2^  per  MCF  less  than  the 
reasonable  market  value  of  gas  in  the  territory,  but  it 
accepted  said  rate  only  because  the  deadline  for  filing  such 
new  rate  with  the  Commission  was  imminent. 

i 

| 

j 

i 


The  original  contract  heroin  was  dated  in  1931.  A 
live-month  suspension  will  work  an  inequity,  unforeseen 
at  the  time  the  contract  was  originally  made.  The  parties 
are  deprived  of  the  new  rate  for  the  period  of  the  sus¬ 
pension.  although  the  old  rate  is  substantially  different 
than  the  reasonable  market  value  of  iras  in  the  territory. 

A  copy  of  this  letter  has  been  sent  to  United  Fuel  Gas 
Company,  the  only  other  party  to  this  proceeding.  A  copy 
of  the  letter  is  available  for  public  inspection  at  this  Com¬ 
pany's  office,  the  address  of  which  is  given  above. 

Yours  very  truly, 

Columbian  Fuel  Corporation 

Rodney  A.  Cover 
Vice  President 


Order  of  the  Commission  suspending  proposed  changes 
in  rates  and  denying  petition  for  shortened  suspension 
period,  adopted  October  21,  1955,  issued  October  28,  1955 
is  printed  at  pages  11,  12  and  13,  supra. 
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[Cover  sheet  record  page  112  missing] 

[113]  UNIT  HI)  STATUS  OF  AMERICA  | 

Federal  Power  Commission 

| 

Docket  Xo.  G-9573 


In  the  Matter 
of 

Columbian  Fuel  Corporation 


Application  of  Columbian  Fuel  Corporation  for  Con-| 

SIDERATiOX  AND  VACATION  OR  AMENDMENT  OF  “ORDER 

i 

Suspending  Proposed  Changes  in  Rates” 

Issued  October  28,  1955. 


Columbian  Fuel  Corporation  (hereinafter  referred  to  as 
“Applicant”),  requests,  pursuant  to  Section  19(a)  of  the! 
Natural  Gas  Act,  15  U.  S.  C.  717r,  and  Section  1.34  of  thej 
Commission’s  Rules  of  Practice  and  Procedure,  that  the 
Commission  reconsider  its  order  of  October  28,  1955  sus^ 
pending  and  deferring  for  five  months  until  April  1,  1956 
the  use  of  the  rate  proposed  by  Applicant’s  letter  dated 
September  29,  1955  to  become  effective  November  1,  1955* 
and  vacate  said  order  and  disclaim  jurisdiction  of  the  said 
here  involved  or  in  the  alternative  vacate  said  order  so  as! 
to  allow  the  rate  to  become  effective  as  proposed  or  in  the! 
alternative  amend  its  order  so  as  to  suspend  and  defer! 
Applicant’s  use  of  the  proposed  rate  for  one  month  until! 
December  1,  1955,  or  for  such  further  period  as  will  enablb 
a  speedy  and  expeditious  hearing,  and  until  such  further 
time  as  it  is  made  effective  in  the  manner  prescribed  byi 
the  [114]  Natural  Gas  Act. 

Applicant,  on  September  30,  1955,  tendered  for  filing  it$ 
letter  dated  September  27,  1955,  which  was  designated  byi 
the  Commission  as  “Supplement  No.  11  to  Applicant ’sj 


138 


F.F.C.  Gas  Rate  Schedule  Xo.  10”.  Said  filing  and  the 
filing  of  the  rate  schedules  and  application  for  a  certificate 
of  public  convenience  and  necessity  (Docket  Xo.  G-7009) 
were  expressly  made  under  protest  and  expressly  with 
reservation  of  the  right  to  contest  the  jurisdiction  of  the 
Commission  over  Applicant  and  over  said  contract  and 
supplements  thereto,  and  in  said  application  for  a  cer¬ 
tificate  of  public  convenience  and  necessity  an  express 
plea  was  made  for  the  entry  of  an  order  disclaiming 
jurisdiction  over  the  sale  herein  and  for  dismissal  of  the 
application.  Said  letter  was  filed  because  of  the  existing 
legal  uncertainties  to  clarify  the  right  of  the  Applicant 
to  receive  the  price  of  26o  p«*r  MCF,  as  provided  for  by 
its  contract  with  United  Fuel  Gas  Company  (formerly 
Warfield  Xatural  Gas  Company,  hereinafter  called 
“United”),  which  rate  is  to  become  effective  Xovember  1, 
1955.  By  its  order  the  Commission  suspended  and  deferred 
the  use  of  such  rate  until  April  1,  1956,  and  until  such 
further  time  as  it  is  made  effective  in  the  manner  pre¬ 
scribed  by  the  Xatural  Gas  Act. 

[115]  The  contract  here  involved  was  entered  into  on 
Xovember  18.  1951  and  was  in  all  respects  an  arms  length 
transaction  between  independent  parties. 

Applicant  is  a  private  corporation,  not  a  public  utility, 
engaged  in  the  production  of  natural  gas  and  oil.  It  holds 
no  franchise.  It  exercises  no  power  of  eminent  domain, 
enjoys  no  monopoly,  transports  no  gas  across  any  state 
boundary  and  owns  or  operates  no  pipe  line  save  the 
field  gathering  lines  necessary  to  connect  its  wells  with  the 
pipe  lines  into  which  its  gas  production  is  delivered.  It  is 
a  subsidiary  of  Columbian  Carbon  Company,  a  corpora¬ 
tion  principally  engaged  in  the  manufacture  of  carbon 
black.  United,  the  purchaser,  is  engaged  in  the  distribu¬ 
tion  of  natural  gas  and  has  no  connection  whatsoever  with 
Applicant  except  gas  purchase  agreements. 
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The  contract  provides  for  the  exclusive  sale  to  United 
of  all  natural  eras  produced  by  Applicant  from  some  83,00b 
acres  in  what  is  known  as  the  Eastern  Kentuckv  Gas  Field. 
The  contract  prescribed  the  price  until  November  1,  1940 
and  provides  that  thereafter  the  price  was  to  be  deter¬ 
mined  for  each  five  year  period  by  agreement  of  thb 
parties,  and  failing  such  agreement,  by  arbitration.  In  the 
autumn  of  1934,  United  applied  to  Applicant  for  relief, 
both  as  to  quantity  and  price,  and  Applicant  granted 
United  [11(>]  a  concession  and  as  to  the  price,  granted  a 
substantial  decrease  effective  until  November  1,  1935  and 
a  slightly  lesser  decrease  effective  until  November  1,  1939. 

Pursuant  to  the  then  existing  Rules  and  Regulations 
of  the  Commission,  Applicant  filed  the  said  contract  aiid 
supplement  thereto  with  the  Commission  and  by  order 
dated  October  31,  1939  the  Commission,  in  Docket  No. 
Ci -143,  suspended  the  operation  of  the  price  which  was 
to  have  been  effective  November  1,  1939  as  provided  iin 
the  said  supplement  to  the  contract.  Pursuant  to  Opinion 
No.  48,  dated  June  29,  1940,  and  by  “Order  Dismissing 
Proceedings  for  Want  of  Jurisdiction”,  dated  June  29, 

I 

1940,  the  said  order  of  suspension  was  vacated  and  the 
case  dismissed. 

Pursuant  to  the  contract  provisions  requiring  agree¬ 
ment  or  failing  such  agreement  arbitration  as  to  the 
contract  price  on  the  basis  of  the  reasonable  market  valie 
of  gas  in  the  territory  wherein  the  lands  and  leases  are 
located.  Applicant  and  United  resorted  to  arbitration  to 
determine  the  price  commencing  November  1,  1945.  Said 
arbitration  proceedings  and  subsequent  court  proceedings 
lasted  for  some  two  years.  Since  the  results  were  retro¬ 
active  no  loss  of  revenue  was  suffered  because  of  the 
delay.  Agreement  was  reached  as  to  the  period  beginning 
November  1,  1950.  Applicant  reluctantly  and  under  pro¬ 
test  agreed  with  United  that  the  price  [117]  for  the  fiye 
year  period  commencing  November  1,  1955  should  be  26^ 
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per  MCF.  Applicant  made  such  agreement  l>ecause  of  the 
uncertainties  of  law  regarding  its  rights  before  the 
Federal  Power  Commission  and  the  probable  delay  in 
the  application  of  new  rates  if  Applicant  were  to  resort 
to  arbitration  since  present  Commission  regulations  pro¬ 
hibit  the  retroactive  application  of  such  rates.  In  the 
extensive  negotiations  with  United  Applicant  presented 
conclusive  evidence  that  the  reasonable  market  value  of 
like  gas  in  the  territory  would  have  been  not  less  than 
29.2c  per  MCF. 

Applicant  moves  for  relief  herein  on  the  following 
grounds : 


1.  New  evidence  presented  herewith  as  to  the 
fair  value  of  gas  in  the  field  shows  that  the  price 
herein  is  below  the  fair  field  price; 

2.  The  Commission  is  without  power  to  suspend 
a  price  ex  parte,  which  price  was  established  pur¬ 
suant  to  the  terms  of  a  contract  executed  prior  to 
the  enactment  of  the  Natural  (las  Act: 


i 


•> 

•>. 


price 


The  Commission  erred  in  suspending 
ex  parte  without 


the  said 


a)  acting  upon  Applicant’s  motion  for  dis 
claimer  of  jurisdiction,  or 


[llv']  b)  reversing  its  finding  of  lack  of  juris¬ 
diction  over  this  contract  and  sale  made  in 
Docket  No.  ( 1 -14.1 : 


4.  Tn  any  event  consideration  should  1m*  given 
to  the  damage  caused  to  a  seller  of  gas  burdened 
in  this  instance  by  tlx*  effect  of  present  regulations 
on  the  provisions  of  a  long  term  contract  executed 
prior  to  and  without  knowledge  of  the  Natural  (las 
Act  and  subsequent  interpretations  thereof. 


1. 

As  a  supplement  to  its  letter  dated  September  29,  19f)f), 
Applicant  presented  a  comparison  of  one  sale  of  gas  pro¬ 
duced  in  Kentucky  (Clinchlield  Coal  Corporation-Kentucky 


I 


West  Virginia  Gas  Company)  and  a  number  of  examples 
of  gas  produced  in  the  southwest  and  purchased  by  United 
from  other  pipe  lines  in  the  immediate  vicinity  of  or  ojn 
the  lands  and  leases  involved.  Applicant  believes  that 
the  Commission  rejected  in  toto  the  data  presented  as 
to  purchases  in  the  area  of  southwestern  gas  and  gatfe 
little  weight  to  the  single  illustration  of  the  purchase  6f 
Kentucky  gas  since  the  said  purchase  was  filed  as  an  ititial 
rate  with  the  Commission  and  therefore  may  or  may  nbt 
have  been  approved  by  the  Commission. 

[IIP]  It  is  a  well  known  fact  that  the  price  of  gas,  par- 

ticularlv  in  the  area  here  involved,  has  risen  over  the  last 
* 

20  vears.  The  gas  sold  under  old  contracts  mav  in  some 

i 

cases  be  priced  at  less  than  the  20e  here  involved.  The 
present  fair  field  price,  however,  is  established  by  recent 
contracts,  all  arms  length  transactions.  Columbian  Carbcjn 
Company  owns  lands  and  leases  in  West  Virginia  imme¬ 
diately  continguous  to  the  properties  of  Applicant  liete 
involved  and  separated  only  by  the  Kentucky- West  Vir¬ 
ginia  state  line.  On  February  23,  1940,  United  Carbon 
Company,  Inc.  (Maryland)  entered  into  a  contract  with 
Hope  Natural  Gas  Company  for  the  sale  of  gas  in 
Wyoming  County,  West  Virginia  at  a  price  which  is  pres¬ 
ently  .2074  per  MCF  and  an  increase  is  pending  of  .0101 
per  MCF.  On  April  24,  197)2,  Columbian  Carbon  Company 
entered  into  a  contract  with  Carbide  &  Carbon  Chemicals 
Company,  a  division  of  Union  Carbide  &  Carbon  Corpora¬ 
tion,  providing  for  the  sale  of  large  volumes  of  gas  frojm 
the  said  West  Virginia  property,  at  a  price  which  today  is 
20c  and  which  becomes  27c  on  August  1,  1958.  On  March 
1,  1954,  Columbian  Carbon  Company  entered  into  a  con¬ 
tract  with  Hope  Natural  Gas  Company  for  the  sale  of  gas 
from  its  aforementioned  properties,  over  and  above  that 
required  to  be  taken  by  Carbide,  at  a  price  which  is  pres¬ 
ently  25c  per  MCF  and  which  becomes  26^  about  January 
1,  1957,  and  27^  about  2  years  [120]  thereafter.  This  cop- 
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tract  has  been  accepted  as  Columbian  Carbon  Company 
F.P.C.  Gas  Rate  Schedule  Xo.  1  (Docket  Xo.  G-3S72).  The 
gas  covered  by  the  aforesaid  contracts  is  inferior  in  B.T.F. 
to  the  Kentucky  gas  here  involved.  Further,  the  prices 
now  being  paid  under  all  three  of  the  aforesaid  contracts 
do  not  include  the  cost  of  compression  since  the  gas  is 
compressed  by  tin*  purchaser.  The  cost  of  compressing 
the  gas,  as  in  the  case  here  involved,  amounts  to  4c 
or  .V  per  MCF.  Therefore,  in  order  t<>  fairly  compare  the 
prices  now  being  paid  under  the  aforesaid  three  contracts 
this  additional  cost  of  compression  should  be  added  to  the 
prices  shown  above.  It  is  clear  that  the  fair  field  price 
is  in  excess  of  the  price  here  involved.  Applicant  reluc¬ 
tantly  agreed  to  said  price  to  avoid  the  delays  which 
would  have  been  caused  by  arbitration. 

2 

Applicant  further  asserts  that  the  new  price  made 
pursuant  to  the  provisions  of  a  contract  executed  some 
years  before  the  enactment  of  the  Xatural  Gas  Act  does 
not  constitute  a  “change  in  rate”  and  the  filing  of  the  said 
contract  and  the  supplements  thereto  constitute  an  initial 
filing  and  the  Gommission  is  without  power  to  ex-parte 
suspend  price  effective  XAvember  1,  1955  under  Section  4 
of  the  Act  and  [121]  has  power  only  to  initiate  an  inquiry 
under  Section  5(a)  of  the  Act 

3. 

Applicant  believes  that  the  Commission  overlooked  the 
fact  that  in  Docket  Xo.  G-145  the  Commission  has  pre¬ 
viously  disclaimed  jurisdiction  over  this  contract  and  sale 
and  that  the  facts  established  by  voluminous  testimony  in 
that  case  and  argued  at  length  are  so  at  variance  with 
those  established  in  the  recent  “Phillips  Petroleum  Case”, 
347  C.  S.  0*72,  as  to  render  that  case  without  effect  here. 
The  attention  of  the  Commission  is  further  invited  to  the 
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fact  that  it  lias  not  specifically  reversed  its  order  of  Junej 
29,  1940  in  Docket  Xo.  G-143,  nor  has  it  specifically  ruled 
on  Applicant's  request  for  a  disclaimer  of  jurisdiction  inJ 
its  application  herein.  The  file  in  Docket  Xo.  G-143  is 
incorporated  herein  by  reference  to  the  Commission’s  files.; 

4 

A  prolonged  suspension  period  works  an  unusual  hard¬ 
ship  on  Applicant  in  this  instance  where  Applicant  is  pre-| 
eluded  from  filing  for  a  new  price  by  the  terms  of  itsj 
contract  except  at  five  year  periods  as  provided  in  the; 
[122]  contract  and  may  be  prevented  by  Federal  Power 
Commission  regulations  from  receiving  such  increase  retro-j 
actively,  despite  the  fact  that  the  contract  provides  that! 
such  increases  shall  be  retroactive  where  the  price  is: 
undetermined  at  the  beginning  of  each  five  year  period. 

i 

Communications  Regarding  Application 

All  correspondence  or  communications  in  regard  to  this 
application  should  be  addressed  to: 

Rodney  A.  Cover,  Vice  President 
Columbian  Fuel  Corporation 
3S0  Madison  Avenue 
Xew  York  17,  New  York 

i 

Copies  should  also  be  sent  to: 

Clark,  Carr  &  Ellis 
120  Broadway 
Xew  York  5,  Xew  York 
and 

Harry  J.  Gerrity,  Esq. 

Suite  1001  Hill  Building 
17th  and  Eye  Streets 
Washington,  D.  C. 


i 
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[12,3]  For  thk  Reasons  Stated,  rr  is  Respectfully  Sub- 

M  ITT  EI>  THAT  THE  COMMISSION  SHOULD  RECONSIDER  AND 

Vacate  Said  Order  and  Disclaim  Jurisdiction  of  the  Sale 
Here  Involved  on  in  the  Alternative  Vacate  Said  Order 
So  as  to  Allow  the  Rate  to  Become  Effective  as  Pro¬ 
posed  or  in  the  Alternative  Amend  Its  Order  so  as  to 
Suspend  and  Defer  Applicant's  Use  of  the  Proposed 
Rate  for  One  Month  Until  December  1,  1955,  and  Until 
Such  Further  Time  as  it  is  Made  Effective  in  the 
Manner  Prescribed  by  the  Natural  Gas  Act. 

Dated  this  31st  day  of  October,  1955. 


Respectfully  submitted, 

Columbian  Fuel  Corporation 

By  /s/  Rodney  A.  Cover 

Vice  President 
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[124]  State  of  New  York  ) 

County  of  New  York  \  Sb'* 

✓ 

| 

Rodney  A.  Cover,  being  first  duly  sworn  deposes  and 
says  that  he  is  a  Vice  President  of  Columbian  Fuel 
Corporation:  that  as  such  he  is  familiar  with  the  opera¬ 
tions  of  Columbian  Fuel  Corporation:  that  he  has  read 
the  foregoing  application  and  that  the  matters  and  facts 
set  forth  therein  are  true  and  correct  to  the  best  of  h}s 
knowledge,  information  and  belief. 

i 

/s/  Rodney  A.  Cover 

i 

i 

j 

Subscribed  and  sworn  to  before  me,  a  Notary  Public, 
this  31st  day  of  October,  1955. 

i 

/s/  Margaret  Ann  Moerlins 

i 

. I 

Notarv  Public 

*  I 

| 

Margaret  Ann  Moerlins 
Notary  Public,  State  of  New  York; 

No.  41-79S0250  j 

Qualified  in  Queens  County 
Cert,  filed  in  New  Y’ork  County  j 
Commission  Expires  March  30th,  1956 

j 

i 

| 

i 

i 

! 

j 

j 

i 

| 

i 

i 
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[12')]  Certificate  of  Service 

I  hereby  certify  that  I  have  this  dav  served  the  fore- 
going  document  upon  all  parties  of  record  in  this  pro¬ 
ceeding  by  mailing  a  copy  thereof,  properly  addressed,  to: 

United  Fuel  (las  Company 
P.  0.  Box  1273 
Charleston  25,  West  Virginia 

Dated  at  New  York,  New  York 
this  31st  day  of  October,  1055. 

/s /  Frederic  A.  Collins 


Attorney  for 

Columbian  Fuel  Corporation 

•  •  • 

Order  of  the  Commission  denying  application  for  recon¬ 
sideration  and  vacation  or  amendment,  adopted  November 
23,  1955,  issued  November  29,  1955,  is  printed  at  pages 
14  and  15,  supra. 
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UNITED  STATES  COURT  OF  APPEALS 
For  the  District  of  Columbia  Circuit 


No.  13.129 


April  Term,  1956 


United  States  Court 
of  Appeals 
For  the 

District  of  Columbia 
Circuit 

Filed  Apr.  9.  1956 
Joseph  W.  Stewart 
Clerk 


Columbian  Fuel  Corporation, 

Petitioner, 

v. 

Federal  Power  Commission, 

Respondent . 

Before:  Fahy,  Circuit  Judge. 

i 

i 

Prehearing  Order 

i 

Counsel  for  the  parties  in  the  above-entitled  case  having 
appeared  before  Circuit  Judge  Fahy  for  prehearing  con¬ 
ference  pursuant  to  Rule  3S(k),  of  the  General  Rules  of 
this  Court,  and  counsel  having  submitted  their  stipulation 
dated  April  5,  1956,  and  the  stipulation  having  been  coii- 
sidered,  the  stipulation  of  the  parties  is  hereby  approved, 
and  it  is 

| 

Ordered  that  the  parties  proceed  according  to  tfye 
stipulation  and  that  this  order  and  the  stipulation  dated 
April  5,  1956,  be  printed  in  the  joint  appendix,  and,  j 

Upon  consideration  of  petitioner’s  motion  to  dispense 
with  the  printing  of  that  portion  of  the  record  which  con¬ 
sists  of  the  transcript  of  proceedings  before  the  Federal 
Power  Commission  in  the  matter  of  Columbian  Fuel  Cor¬ 
poration,  Docket  G-143,  and  it  appearing  that  counsel  fpr 
respondent  has  no  objection  thereto,  it  is 

Further  Ordered  that  the  aforesaid  petitioner’s  motibn 
be,  and  the  same  is  hereby,  granted. 

! 

Dated:  April  9  1956 


US 


UNITED  STATES  COURT  OF  APPEALS 
Fok  the  District  of  Columbia  Circuit 


No.  13.120 


Pre-Hearing  Stipulation 

Jt  is  hereby  stipulated  by  the  parties  in  the  above- 
entitled  case  that: 

1.  The  issue  is  whether  or  not  the  suspension  order 

issued  bv  the  Commission,  dated  October  2$,  1955,  is  a 

valid  exercise  of  the  Commission’s  authority  and  whether 

* 

such  order  is  reviewable  by  this  court.  Counsel  for  the 
respondent  had  indicated  in  conference  that  lie,  prior  to 
the  preparation  of  briefs,  did  not  wish  to  be  bound  by  a 
crystallized  statement  in  writing  as  to  the  issue  involved 
in  this  proceeding.  He  has,  however,  agreed  to  the  gen¬ 
eral  statement  of  the  issue  presented  above. 

2.  Conditioned  on  the  filing  of  the  transcript  of  record 
in  Docket  No.  (1-143,  In  the  Matter  of  Columbian  Fuel 
Corporation .  with  the  court  on  or  before  April  6,  1956, 
Petitioner  will  serve  its  designation  on  April  23,  1956. 
Petitioner’s  printed  brief  shall  be  filed  and  served  on  or 
before  June  4,  1956,  and  Respondent’s  printed  brief  shall 
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be  tiled  and  served  on  or  before  September  11,  1956.  j 
Petitioner's  printed  reply  brief  shall  be  filed  and  served  j 
on  or  before  September  20,  1950,  and  the  Joint  Appendix  j 
shall  be  tiled  on  or  before  October  3,  1956. 

7  i 

i 

! 

/s/  Harry  J.  Gerrity 
Harry  J.  Gerrity 
Counsel  for  Petitioner 
Columbian  Fuel  Corporation  j 

j 

/s/  Louis  C.  Kaplan 

1 

Louis  C.  Kaplan 
Counsel  for  Respondent 
Federal  Power  Commission! 

April  5,  1950. 
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Statement  of  Questions  Presented 

The  parties  have  stipulated  that  the  questions  presented 
are:  (1).  whether  or  not  the  suspension  order  issued  by 
the  Commission,  dated  October  2 S,  1955,  is  a  valid  exer¬ 
cise  of  the  Commission's  authority  and,  (2),  whether  such 
order  is  reviewable  bv  this  Court. 
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B.  The  Commission's  action  suspending  the 

price  established  pursuant  to  the  War- 
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Natural  <ias  Act,  June  21,  1988,  C.  556,  52  Stat.  821, 

15  F.S.C.  717  et  seq. 

Section : 
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4(d)  .  2a 
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Federal  Power  Commission  Orders  Cited 

Order  No.  174- A  .  7a 


Jurisdictional  Statement 


Petitioner.  Columbian  Fuel  Corporation,  commenced  th4 
proceeding  1h*1o\v  on  November  30,  1954  by  filing  an  applir 
cation  in  the  alternative  for  a  disclaimer  of  jurisdiction 
or  for  a  certificate  of  public  convenience  and  necessity  and 
by  tiling  Supplement  No.  11  (F.P.C.  Nos.  11  &  12)  to  it^ 
Fate  Schedule  No.  9  (F.P.C.  No.  10),  on  September  30i 
1955  (.Joint  App.  123-130:  138). 

<>n  October  2S\  1955,  the  Federal  Power  Commission^ 
without  hearing,  issued  its  order  reciting  that  the  rate 
schedule  was  for  a  sale  subject  to  the  jurisdiction  of  saidj 
Commission  and  suspending  the  use  of  the  new  agreed; 
upon  rate  until  April  1,  1956  (Joint  App.  11). 

Pursuant  to  Section  19(a)  of  the  Natural  Gas  Act,  June 

21.  1938,  Ch.  556,  Sec.  19;  52  Stat.  821,  U.S.C.  Title  15j 

.  .  1 

Sec.  717(r),  petitioner  filed  with  the  Commission  on  No-j 
veitiber  5.  1955  its  application  for  rehearing  setting  forth! 
its  objections  to  the  said  suspension  order  (Joint  Appj 
137). 

On  November  29,  1955  the  Commission  issued  its  order! 
denying  petitioner's  Application  for  Reconsideration  and: 
Vacation  or  Amendment  (Joint  App.  14).  Thereafter^ 
pursuant  to  the  provisions  of  Section  19(b)  of  the  Natural; 
(ias  Act,  supra,  petitioner,  being  aggrieved,  on  January: 
20,  1956  and  within  sixty  days  of  the  denial  of  its  Applin 
cation  for  Reconsideration  and  Vacation  or  Amendment,! 
filed  with  the  Court  its  petition  to  review  and  set  asidej 
the  suspension  order  of  the  Commission.  Thereby  peti^ 
tioner  complied  with  the  provisions  of  Section  19  of  the| 
Natural  Gas  Act,  supra.  Service  of  a  copy  of  petitioner’s! 
petition  to  review  was  made  on  a  member  of  the  Com^ 
mission  on  January  20,  1956.  Jurisdiction  of  this  Court! 
to  grant  review  rests  on  the  Natural  Gas  Act  of  June  21, j 
1938.  Ch.  556,  Section  19;  52  Stat.  S21,  et  seq.;  TJ.S.C.i 
Title  15,  Section  717(r). 


Statement  of  Case 


On  November  IS,  1031,  petitioner  contracted  to  sell 
natural  gas  to  WarlieM  Natural  (las  Company  (the  4 ‘War- 
field  Contract**),  the  predecessor  in  title  to  l  nited  Fuel 
Das  Company  (.Joint  App.  7)4 ) .  On  October  17.  1038,  peti¬ 
tioner  filed  the  Warfield  Contract,  and  supplements  there¬ 
to.  with  tin*  Federal  Power  Commission  (the  “Commis¬ 
sion**)  (Joint  App.  32).  The  filing  was  assigned  Docket 
No.  ( 1-143. 


The  printing  of  the  record  in  Docket  No.  ( 5-143  having 
been  dispensed  with  by  onh*r  of  this  Court  dated  April 
0.  197>G.  petitioner  for  the  convenience  of  tin*  Court  has 
printed  the  opinion  of  the  Commission  and  its  order 
which  completely  summarize  the  filings  and  evidence 
adduced  (Joint  App.  19-7)1).  The  copy  of  the  contract 
bled  (Tr.  74"'-'«)'s;)  is  identical  with  that  printed  in  the 
Joint  App.  7)4-87. 

On  September  30.  1030  petitioner  filed  a  statement  that 
an  increased  rate  for  the  sale  of  gas  would  become  effective 
on  November  1.  1030  (Joint  App.  33).  On  October  31, 
1939,  the  Commission  issued  an  order  suspending  the 
increased  rate.  The  order  contained  no  finding  or  recital 
as  to  jurisdiction  and  by  its  express  terms  did  not  apply 
to  sales  for  resale  for  ultimate  industrial  consumption 
(Joint  App.  1G).  After  an  extensive  hearing,  the  Com¬ 
mission,  on  June  29,  1040,  vacated  its  order  of  October  31, 
1939  suspending  the  proposed  increased  rate  under  the 
Warfield  Contract  and  dismissed  the  proceedings  (Joint 
App.  34-37)).  The  opinion  of  the  Commission  concluded: 


“*  *  *  We  conclude,  therefore,  that  it  was  not  the 
intention  of  Congress  to  subject  to  regulation  under 
the  Natural  Gas  Act  all  persons  whose  only  sales 
of  natural  gas  in  interstate  commerce,  as  in  this 
case,  are  made  as  an  incident  to  and  immediately 
upon  completion  of  such  person’s  production  and 


3 


gathering  of  said  natural  gas  and  who  are  not  j 
otherwise  subject  to  the  jurisdiction  of  this  | 
Commission. 

Further  experience  with  the  administration  of  j 
the  Natural  Gas  Act  mav  reveal  that  the  initial  j 
sales  of  large  quantities  of  natural  gas  which  j 
eventually  flows  in  interstate  commerce  are  by  • 
producing  or  gathering  companies  which,  through  j 
affiliation,  field  agreement  or  dominant  position  in  j 
a  field,  are  able  to  maintain  an  unreasonable  price  j 
despite  the  appearance  of  competition.  Under  such  j 
circumstances  the  Commission  will  decide  whether  j 
it  can  assume  jurisdiction  over  arbitrary  field  j 
prices  under  the  present  Act  or  should  report  the  j 
facts  to  Congress  with  recommendations  for  such  ' 
broadening  of  the  Act  and  provision  of  additional  ! 
machinery  as  may  appear  necessary  to  close  this  j 
gap  in  effective  regulation  of  the  natural  gas 
industry.  #  *  *”  (Joint  App.  32.)  ! 

I 

j 

On  August  6,  1 954,  the  Commission  issued  Order  No.  j 
174-A  which  defined  an  “independent  producer’7  as  a  j 
person  who  is  engaged  “in  the  production  or  gathering 
of  natural  gas  and  who  transports  natural  gas  in  inter-  j 
state  commerce  or  sells  natural  gas  in  interstate  com-  j 
merce  for  resale,  but  who  is  not  primarily  engaged  in  the  j 
operation  of  an  interstate  pipe  line”.  The  Order  required  j 
such  “independent  producers”  to  file  applications  for 
certificates  of  public  convenience  and  necessity  and  to  file 
rate  schedules  (App.  B.  7a).  Pursuant  to  the  Order,  peti¬ 
tioner  filed  an  application  with  respect  to  the  Warfield  j 
Contract  on  November  30,  1954.  The  application  denied  j 
that  the  contract  was  subject  to  the  Commission’s  juris-  ! 
diction  (Joint  App.  51).  The  Warfield  Contract  w-as 
designated  by  the  Federal  Power  Commission  as  peti¬ 
tioner’s  Kate  Schedule  No.  10.  Docket  No.  G-7009  was 

assigned  to  the  application  for  a  certificate. 

v 

i 

I 

I 


On  September  30,  1955,  petitioner  filed  with  the  Com¬ 
mission  a  supplement  to  the  Warfield  Contract  reflecting 
a  new  price  of  2(>o  per  M.e.f.  agreed  upon  pursuant  to  the 
Contract  (Joint  App.  5$)  after  extensive  negotiations 
(Joint  App.  12G).  Petitioner  reserved  its  right  to  except 
to  and  object  to  the  procedure  and  jurisdiction  of  said 
commission  (Joint  App.  12S).  This  filing  was  assigned 
Docket  Xo.  G-9573. 

On  October  2S,  1955,  the  Commission,  without  hearing, 
issued  its  order  reciting  that  the  rate  schedule  was  for 
a  sale  subject  to  the  jurisdiction  of  said  Commission, 
ordering  a  public  hearing  concerning  the  lawfulness  of 
said  proposed  changes  and  suspending  the  use  of  the  new 
agreed  upon  rate  until  April  1,  195(5  and  denying  peti¬ 
tioner's  application  for  a  shortened  suspension  period 
(Joint  App.  11).  On  November  3,  1955,  petitioner  filed 
with  the  Commission  an  application  for  rehearing  (Joint 
App.  137).  On  November  29,  1955,  the  Commission  issued 
an  Order  Denying  Application  for  Reconsideration  and 
Vacation  or  Amendment  (Joint  App.  14). 

The  instant  proceeding  for  review  of  the  suspension 
order  was  commenced  by  the  serving  and  filing  of  the 
petition  for  review  on  January  20,  195G. 

On  February  7,  1 050,  petitioner  moved  this  Court  to 
require  the  Federal  Power  Commission  to  file  herein 
transcripts  of  records  In  the  Matter  of  Columbian  Fuel 
Corporation ,  Docket  Xo.  G-143,  and  In  the  Matter  of 
Columbian  Fuel  Corporation ,  Docket  Xo.  G-7009.  This 
motion  was  granted  with  respect  to  Docket  Xo.  0-143 
and  denied  without  prejudice  to  renewal  thereof  in  Docket 
Xo.  G-7009. 

Petitioner  hereby  renews  its  motion  with  respect  to 
Docket  Xo.  G-7009  and  shows  the  facts  which  would  be 
disclosed  if  petitioner’s  motion  is  granted: 

On  November  30,  1954,  simultaneously  with  the 
filing  of  its  rate  schedule  herein,  petitioner  filed 
an  application  in  the  alternative  for  a  certificate 


of  public  convenience  and  necessity  or  for  disclaimer 
by  the  Commission  of  jurisdiction.  Said  application 
was  assigned  Docket  No.  G-7009.  No  docket  number 
was  assigned  to  the  rate  schedule  until  the  issuance 
of  the  suspension  order  of  October  2S,  1955  when 
it  was  assigned  Docket  No.  G-9573.  That  applica¬ 
tion  stated: 

*  *  Applicant  reserves  the  right  to  pursue 
anv  and  all  remedies  which  it  mav  have  relating 
to  the  asserted  jurisdiction  by  the  Federal  Power 
Commission  over  this  sale,  and  this  application 
is  tiled  without  prejudice  to  such  rights,  and  is 
tiled  subject  to  any  pending  petition  for  rehearing 
or  application  for  declaratory  order  (if  such 
application  applies  to  the  type  of  sale  here  in¬ 
volved)  tiled  on  Order  No.  174-A  by  Applicant. 

By  this  application  Applicant  does  not  admit 
that  it  is  a  natural  gas  company  or  that  the 
sale  of  gas  for  which  a  certificate  is  here  sought 
is  subject  to  the  jurisdiction  of  the  Commission! ; 
on  the  contrary,  Applicant  contends  that  it  is  nbt 
a  natural  gas  company  and  that  the  sale  herein 
described  is  not  subject  to  the  jurisdiction  of 
the  Commission,  but  Applicant  makes  this  ap¬ 
plication  solely  for  the  purpose  of  complying  with 
said  Order  No.  174-A  and  therebv  avoiding  anv 
penalty  which  might  be  incurred  by  a  failure  to 
comply  with  the  provisions  of  said  Order  No. 
174-A  or  the  Natural  Gas  Act.  Accordingly,  thiis 
application  is  filed  under  protest  and  without  tlile 
waiving  by  Applicant  of  any  rights  under  Section 
1(b)  of  the  Natural  Gas  Act  or  otherwise. 

Applicant’s  description  or  showing  of  any 

facilities  in  this  application  or  in  any  exhibit  is 

intended  onlv  for  the  information  of  the  Cominis- 
* 

sion,  and  not  for  the  purpose  of  requesting  a  cer¬ 
tificate  of  public  convenience  and  necessity  for 
the  construction  or  operation  of  such  facilities.  ■ 

i 

•  •  •  *  • 

Wherefore,  Applicant  prays  that  the  Commis¬ 
sion  issue  a  certificate  of  public  convenience  and 


(i 


necessity  authorizing  Applicant  to  continue  mak- 
i nir  the  sale  of  natural  gas  under  tin*  circum¬ 
stances  herein  described.  In  tile  alternative 
A])j)licant  prays  that  the  Commission  enter  an 
order  disclaiming  jurisdiction  of  such  sale  and 
dismissing  this  application.  *  *  * 


i 


i 


! 


Docket  No.  was  consolidated  with  thirteen 

other  dockets  and  set  for  hearing  on  December  27. 
11)7)7).  The  other  dockets  being  uncontested,  peti¬ 
tioner  moved  that  Docket  No.  (1-7009  be  severed 
and  set  down  for  hearing  on  the  grounds  that  evi¬ 
dence  was  to  he  introduced  in  that  Docket  as  to 
whether  or  not  the  Commission  had  jurisdiction 
over  the  subject  matter.  Without  acting  on  the 
motion  and  without  evidence,  the  Commission  on 


January  11,  197)0  issued 
venienee  and  necessitv. 


a  certificate  of  public  con- 
Thereafter,  on  Januarv  2J, 


197)0  the  Commission  rescinded  its  order  of  Janu¬ 


ary  11,  197)0,  granted  the  motion  of  counsel  to  sever, 
and  provided  that  Docket  No.  (1-7009  be  set  down 
for  hearing  at  some  future  date.  It  has  not  been 
set  down  for  hearing. 


The  motion  to  bring  up  the  transcript  should  be  granted. 

The  incongruous  situation  presented  by  the  foregoing 
statement  of  case,  which  would  he  even  more  fully  shown 
by  the  introduction  of  the  record  in  Docket  No.  (1-7009.  is 
that  the  Commission  has  suspended  a  rate  on  a  contract 
with  respect  to  which  it  has  not  yet  finally  either  granted 
or  denied  a  certificate  of  public  convenience  and  necessity. 
Furthermore,  the  suspension  was  made  without  reversal  of 
its  previous  order  disclaiming  jurisdiction  and  without 
affording  petitioner  the  sought  after  chance  to  show  that 
that  order  should  have  been  reaffirmed.  If  petitioner  had 
been  given  the  hearing  which  it  has  repeatedly  sought,  it 
would  have  introduced  evidence  tending  to  show  that  facts 
peculiar  to  the  Warlield  Contract  and  to  Appalachian  gas 


in  general  would  justify  the  Commission  in  not  asserting 
jurisdiction  even  though  such  jurisdiction  might  lie  withiia 
its  statutory  power.  That  evidence  is  voluminous  and 
it  would  ho  improper  to  detail  it  here.  The  important 
faet  is  that  the  petitioner  was  deprived  of  the  chance  to 
state  its  case. 

| 

Petitioner’s  Statement  of  Points 

1.  The  Commission  erred  in  suspending  the  price  estab¬ 
lished  pursuant  to  the  War  Held  Contract  ex  parte  with¬ 
out  taking  evidence  in  support  of  its  conclusion  thht 
it  had  jurisdiction  over  petitioner  and  without  giving 
consideration  to  its  previous  disclaimer  of  jurisdiction 
in  Docket  Xo.  G-143. 

I 

L\  The  Commission  erred  in  finding  ex  parte  in  its  ordeg 
that  it  had  jurisdiction  over  petitioner  without  acting 
upon  petitioner's  request  for  disclaimer  of  jurisdiction. 

i 

:h  Tlie  Commission's  failure  to  take  evidence  or  to  act 
on  petitioner's  requests  for  a  hearing  constitutes  arbi¬ 
trary,  capricious,  unreasonable  action  and  is  an  abuse 
of  administrative  discretion. 

i 

4.  The  Commission  erred  in  suspending  a  price  ex  parte 
which  price  was  established  pursuant  to  the  terms  df 
the  War  Held  Contract,  a  pre-Xatural  Gas  Act  contract- 

The  suspension  order  is  an  unequivocable  assertion  df 
power  over  an  aggrieved  petitioner  whose  failure  tio 
comply  therewith  would  subject  it  to  penalty  and  the 
suspension  order  is,  therefore,  reviewable. 

1  '  I 

Summary  of  Argument 

Petitioner  has  complied  with  the  regulations  and  orders 
of  the  Commission  by  making  required  filings  of  its  con¬ 
tract  and  the  supplements  thereto  which  establish  a  new 
price  under  the  contract  and  in  each  of  these  filings 
petitioner  has  requested  that  the  Commission  disclaim 


s 


jurisdiction  over  tin*  contract  or  hold  a  hearing  to  deter¬ 
mine  whether  or  not  it  has  jurisdiction.  The  Commission, 
however,  has  issued  a  suspension  order  with  respect  to 
a  supplement  to  the  contract  and  in  that  suspension  order 
concluded  ex  parte  that  petitioner  was  subject  to  its 
jurisdiction. 

Tile  Commission's  suspension  order  is  invalid  because 
there  is  no  evidence  to  support  its  ex  parte  determination 
of  jurisdiction  over  petitioner  and  because  it  did  not  give 
consideration  to  its  prior  determination,  after  hearing, 
disclaiming  jurisdiction  over  the  same  subject  matter. 
The  Commission's  improper  actions  and  its  failure  to  act 
on  petitioner's  repeated  requests  for  a  hearing  on  the 
jurisdiction  question  constitutes  unreasonable,  arbitrary 
and  capricious  conduct  which  presently  has  caused  sub¬ 
stantial  direct  injury  to  petitioner  entitling  it  to  a  review 
of  the  suspension  order  now. 


ARGUMENT 

I.  The  suspension  order  is  invalid. 

A.  The  Commission  erred  in  finding  ex  parte  that  it 
had  jurisdiction  over  petitioner  without  taking 
evidence  and  without  reversing  its  earlier  findings 
of  lack  of  jurisdiction  over  the  Warfield  Contract. 


In  its  suspension  order,  the  Commission  recites  that  the 
order  relates  to  “sales  subject  to  the  jurisdiction  of  the 
Commission"  (.Joint  App.  11).  Despite  petitioner's  re¬ 
quests.  the  Commission  did  not  consider  petitioner's  claim 
that  the  Warfield  Contract  was  not  subject  to  Commission 
jurisdiction  nor  did  it  consider  its  own  disclaimer  of  such 
jurisdiction  in  its  own  Docket  Xo.  (!-14.‘>.  There  is  no 
support  anywhere  in  the  recon  1  for  the  Commission's 
conclusion  that  it  had  jurisdiction  over  the  stile  here 
involved.  A  finding  of  a  commission  which  is  not  based 
on  substantial  evidence  is  void.  State  Corporation  Com- 
nt  is  si  on  of  Kansas  v.  F.P.C.,  20(5  F.  2nd  690.  In  Colo- 
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i 

I 


I 

i 

i 

i 

i 

; 


radoAV uominq  Gas  Co.  v.  F.P.C..  324  U.  S.  (>2(>,  the; 
Court,  in  striking  down  findings  of  the  Federal  Power! 
Conunission.  stated  the  need  for  clarity  and  completeness! 
in  the  I»asi<-  or  essential  findings  on  which  administrative! 
orders  rest  and.  at  page  (>34  stated  ‘‘Their  absence  can! 
only  clog  the  administrative  function  and  add  to  the; 
delays  in  rate-making."  Any  conclusion  of  the  Corn-j 
mission  must  be  based  upon  appropriate  findings  in | 
support  thereof  and  anv  findings  of  the  Commission  must! 
be  based  upon  substantial  evidence.  State  Corporation 
('ohuitission  of  Kansas  v.  F.P.C. .  supra. 

Section  19(b)  of  the  Natural  Gas  Act  provides  that; 
***  *  ’*  The  findings  of  the  Commission  as  to  the  facts, | 
if  supported  by  substantial  evidence,  shall  be  conclusive”  j 
(emphasis  added).  Here,  the  Commission  introduced  no! 
evidence.  Petitioner  in  requesting  review  specifically! 
pointed  out  that  the  Commission  had  alreadv  made  a  deter- 1 
initiation  in  Docket  Xo.  G-143  disclaiming  jurisdiction,  j 
Therefore,  not  onlv  does  the  record  before  the  Commission  i 
contain  no  evidence  in  support  of  the  Commission's' 
assertion  of  jurisdiction  but,  further,  it  contains  uncon- ; 
trovertod  allegations  exactly  opposite  to  the  Cominis-  j 
sion's  conclusion.  Where  the  court  is  unable  to  deter-: 

i 

mine  from  the  record  whether  or  not  the  order  of  the  j 
Commission  is  in  conformity  with  the  law,  the  order  must  j 
be  set  aside.  Eastern-Central  Motor  Carriers  Associa -  | 
tiou.  ct  al.  v.  r.  S .,  e.t  al.,  321  V.  S.  194. 

in  Intersi ate  Commerce  Commission  v.  Louisville  <&  ! 
Sashvdle  Railroad  Company ,  227  U.  S.  88,  the  Court  j 
stated  with  respect  to  the  evidence  on  which  administra-  j 
tive  determinations  can  be  based:  i 

i 

“All  parties  must  be  fully  apprised  of  the  evi-  j 
deuce  submitted  or  to  be  considered,  and  must  be  ; 
given  opportunity  to  cross-examine  witnesses,  to  ■ 
inspect  documents  and  to  offer  evidence  in  explana-  j 

i 

i 

I 

i 

i 

i 

i 
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t ion  or  rebuttal.  In  no  other  way  can  a  party 
maintain  its  rights  or  make  its  defense.  In  no 
other  way  can  it  test  the  sufficiency  of  the  faets  to 
support  the  finding:  for  otherwise,  even  though  it 
appeared  that  the  onler  was  without  evidence, 
the  manifest  deficiency  could  always  he  explained 
on  the  theory  that  the  Commission  had  before  it 
extraneous,  unknown  but  presumptively  sufficient 
information  to  support  the  finding.  1' nil  erf  Stuff.* 
v.  Baltimore  <f-  Ohio  S.W.IUt..  220  V.  S.  14.'* 

See  also.  Inland  Motor  Freight,  et  al.  v.  F.  S\.  of»  F. 
Supp.  SS5  and  The  Chicago  Junction  Case .  204  V.  S.  25S. 

,By  its  suspension  order,  therefore,  the  Commission 
has  prevented  petitioner  from  having  a  hearing  as  to  the 
basic  question  as  to  whether  or  not  it  is  subject  to  tin* 
jurisdiction  of  the  Commission  and  it  has,  at  the  same 
time,  subjected  petitioner  to  its  jurisdiction  without 
having  presented  evidence  or  findings  in  support  of  its 
jurisdictional  conclusion  and  without  offering  petitioner 
an  opportunity  to  attack  the  basis  on  which  jurisdiction 
was  asserted  prior  to  the  time  that  petitioner  has  become 
aggrieved  thereby. 

The  effect  of  the  suspension  order  has  been  to  deprive 
petitioner  of  a  substantial  sum  of  money  during  the  five 
month  suspension  period.  Petitioner  under  its  pre- 
Nat  lira  1  (ias  Act  contract  is  entitled  to  said  increase 
unless  tin*  Commission  has  jurisdiction  and  properly 
asserts  it  in  compliance  with  all  terms  and  conditions  of 
the  Natural  (las  Act,  which  Act  has  as  its  basis  Article 
1(8)  of  tlie  Constitution  relating  to  interstate  commerce. 


11 


B.  The  Commission’s  action  suspending  the  price 
established  pursuant  to  the  Warfield  Contract  ex 
parte  without  taking  evidence  and  without  acting 
upon  the  petitioner’s  request  for  disclaimer  of 
jurisdiction  was  unreasonable,  capricious  and 
arbitrary. 


The  Commission's  failure  to  take  any  evidence  of  aijy 
kind  whatsoever  in  support  of  its  finding  that  it  had 
jurisdiction  over  petitioner  to  support  the  issuance  of 
its  suspension  order  was  an  arbitrary  action  on  its  paiit. 
Mississippi  Hirer  Fuel  Corporation  v.  F.  P.  C.,  163  F- 
2nd  433:  Jewell  v.  l\  S.,  208  F.  2nd  770;  and  Dickinson 
V.  r.  S..  346  u.  S.  3S9. 

1 

The  Commission's  failure  to  act  on  petitioner’s  request 
for  a  hearing  prior  to  its  issuance  of  the  suspension  order 
and  its  subsequent  delay  in  ordering  such  a  hearing 
constitutes  an  abuse  of  administrative  discretion.  National 
Labor  Delations  Hoard  v.  Chicago  Apparatus  Co.,  116 
F.  2nd  733:  Valle g  Mould  <0  Iron  Corporation,  v.  N.L.R.Br, 
1 16  F.  2nd  760:  and  Chapman  v.  Santa  Fe  Pacific  Railroad 
Com  pang.  90  V.  S.  App.  D.  C.  34,  198  F.  2nd  49S,  cert, 
den.  343  V.  S.  967. 

The  capricious  nature  of  the  Commission’s  action  is 
even  more  clearly  pointed  up  when  the  proceedings  in  thie 
companion  Docket  No.  G-7009  are  taken  into  consideration. 
There,  petitioner,  in  November,  1954,  over  fifteen  monthjs 
ago.  requested  a  hearing  as  to  whether  or  not  it  wajs 
subject  to  the  jurisdiction  of  the  Commission. 

It  was,  in  January  of  1956,  that  the  Commission  finally 
set  down  Docket  No.  G-7009  for  a  hearing  at  some  futurb 
time  as  yet  undetermined. 

From  the  above,  it  is  clear  that  the  Commission,  with¬ 
out  support,  arbitrarily  issued  the  instant  suspension 
order  in  such  a  manner  as  to  cause  injury  to  petitioned 
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ami  entitle  petitioner  to  a  review  of  the  invalid  suspension 
order  at  this  time. 

II.  The  suspension  order  is  reviewable. 

In  its  193!*  suspension  order  under  the  Warfield  Contract 
the  Commission  did  not  recite  whether  or  not  it  had  .juris¬ 
diction  over  the  petitioner  (Joint  App.  Id).  In  its  subse¬ 
quent  hearing  in  Docket  No.  (1-143  it  disclaimed  jurisdic¬ 
tion  over  petitioner  who  acted  in  reliance  on  that  deter¬ 
mination.  Then,  in  its  present  suspension  order  the 
Commission  recited  that  it  related  to  ‘‘sales  subject  to 
the  jurisdiction  of  the  Commission**  and  issued  its  order 
suspending  petitioner's  proposed  rate  for  the  statutory 
five  month  period  and,  as  a  result,  based  upon  an  arbitrary 
assumption  of  jurisdiction,  petitioner  lost  increased  rates 
for  at  least  the  statutory  period,  and  is  thereby  aggrieved. 
In  Atlantic  Seaboard  (b/rporalion,  cl  al.  v.  P.P.C.,  201  F. 
2nd  508,  it  was  held  that  under  the  Natural  (ias  Act  the 
Court  of  Appeals  has  the  power  to  review  “an  order**  of 
the  Commission  upon  the  petition  of  a  party  aggrieved. 
That  the  suspension  order  constitutes  an  unequivocahle 
assertion  of  power  over  petitioner  cannot  be  denied.  In 
such  a  case,  the  Court  will  review  an  order  of  the  Com¬ 
mission.  Panhandle  Pastern  Pipe  Line  Co.  v.  Public 
Service  Commission  of  Indiana ,  332  U.  S.  507.  When 
petitioner's  failure  to  comply  with  an  administrative  order 
would  subject  it  to  penalties,  the  order  is  reviewable. 
It  does  not  cease  to  be  so  merely  because  it  is  uncertain  as 
to  whether  proceedings  to  enforce  the  penalty  incurred 
for  non-compliance  will  be  brought.  Varney  v.  Warehime, 
147  F.  2nd  238.  This  is  true  where  property  rights  are 
affected  so  that  anticipatory  conformity  to  an  order 
causes  irrevocable  injury  to  the  person  affected  thereby. 
Columbia  Broadcast iny  System  v.  U.  S.,  31  (i  U.  S.  407. 
>See  also  Phillips  Petroleum  Company  v.  F.P.C.,  227  F. 
2d  470  (10th  Cir.  1955). 
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In  this  ease,  severe  and  measurable  financial  injury  to 
tin*  petitioner  has  resulted  from  the  Commission’s  order 
issued  ex  parte  and  without  consideration  of  the  volumi¬ 
nous  previous  record  in  Docket  Xo.  G-143  despite  the  fact 
that  by  implication  the  order  reversed  the  findings  in  that 
record.  The  suspension  order  should  be  vacated. 

i 

i 

Conclusion 

| 

Wherefore,  having  demonstrated  to  the  Court  that  th^ 
order  complained  of  was  invalid  and  is  reviewable,  petif 
tioner.  therefore,  prays  that  this  Court  enter  a  judgment 
setting  said  order  aside  and  such  other  orders  as  to  this 
Court  mav  seem  just. 

i 

I 

Dated:  .June  4,  1956. 

Respectfully  submitted, 

I 

Harry  J.  Gerrity, 

Attorney  for  Petitioner , 

Office  and  P.  0.  Address, 

Suite  1001  Hill  Building,  j 
17th  &  Eye  Streets,  j 
Washington  6,  D.  0. 

I 

j 

Of  Counsel: 

Frederick  H.  Stokes, 

Frederic  A.  Collins, 

i 

Donald  L.  Wallace, 

Clark,  Carr  &  Ellis, 

120  Broadway, 

Xow  York  5,  New  York. 
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Appendix  A 

j 

Statutes  Cited 

| 

Natural  (las  Act,  Juno  21,  1938,  C,  556,  52  Stat.  821;  i 

15  U.S.C.  717  I 

I 

i 

Necessity  for  Regulation  of  Natural-Gas  Companies 

Section  1.  (a)  As  disclosed  in  reports  of  the  Federal  j 

Trade  Commission  made  pursuant  to  Senate  Resolution  i 
S3  (Seventieth  Congress,  first  session)  and  other  reports; 
made  pursuant  to  the  authority  of  Congress,  it  is  hereby  j 
declared  that  the  business  of  transporting  and  selling  j 
natural  gas  for  ultimate  distribution  to  the  public  is  j 
affected  with  a  public  interest,  and  that  Federal  regulation 
in  matters  relating  to  the  transportation  of  natural  gas  j 
and  the  su?e  thereof  in  interstate  and  foreign  commerce  is  j 
necessary  in  t lie  public  interest.  [52  Stat.  821  (1938);  15  j 
F.S.C.  §717  (a)]  j 

(b)  The  provisions  of  this  act  shall  apply  to  the  trans-  j 
portation  of  natural  gas  in  interstate  commerce,  to  the ! 
sale  in  interstate  commerce  of  natural  gas  for  resale  for  j 
ultimate  public  consumption  for  domestic,  commercial,  in- j 
dustrial,  or  any  other  use,  and  to  natural-gas  companies  j 
engaged  in  such  transportation  or  sale,  but  shall  not  apply  | 
to  any  other  transportation  or  sale  of  natural  gas  or  to  i 
the  local  distribution  of  natural  gas  or  to  the  facilities  used! 
for  such  distribution  or  to  the  production  or  gathering  of ! 
natural  gas.  [52  Stat.  821  (1938);  15  U.S.C.  §  717(b)] 


Rates  and  Charges;  Schedules;  Suspension  of 

New  Rates  i 

i 

l 

Sec.  4.  (a)  All  rates  and  charges  made,  demanded,  or 

received  by  any  natural-gas  company  for  or  in  connection! 

with  the  transportation  or  sale  of  natural  gas  subject  to! 

i 

i 

| 

i 

i 

i 
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the  jurisdiction  of  the  Commission,  and  all  rules  and  regu- 
lations  a  fleet  ins:  or  pertaining  to  sueli  rates  or  charges, 
shall  be  just  and  reasonable,  and  any  sueli  rate  <»r  eh  afire 
that  is  not  just  and  reasonable  is  hereby  declared  to  b»* 
unlawful. 

(b)  Xo  natural-gas  company  shall,  with  respect  to  any 
transportation  or  sale  of  natural  gas  subject  to  the  juris¬ 
diction  of  the  Commission,  (1)  make  or  grant  any  undue 
preference  or  advanta.ire  to  any  person  or  subject  any  per¬ 
son  to  any  undue  prejudice  or  disadvantage.  or  (2)  main¬ 
tain  any  unreasonable  difference  in  rates,  charges,  service, 
facilities,  or  in  any  other  respect.  eitlier  as  between  locali¬ 
ties  or  as  between  classes  of  service. 

i  (c)  Crider  such  rules  and  regulations  as  the  Commis¬ 
sion  may  prescribe,  every  natural-gas  company  shall  file 
with  the  Commission,  within  sueli  time  (not  less  than  sixty 
davs  from  the  date  this  act  takes  effect)  and  in  such  form 
as  the  Commission  may  designate,  and  shall  keep  open  in 
convenient  form  and  place  for  public  inspection  schedules 
showing  all  rates  and  charires  for  any  transportation  or 
sale  subject  to  the  jurisdiction  of  the  Commission,  and  the 
classification,  practices,  and  regulations  affectimr  such 
rates  and  charires,  together  with  all  contracts  which  in  any 
manner  affect  or  relate  to  such  rates,  charires,  classifica¬ 
tions,  and  services. 

(d)  Unless  the  Commission  otherwise  orders,  no 
change  shall  be  made  by  any  natural-iras  company  in  any 
such  rate,  charge,  classification,  or  service,  or  in  any 
rule,  regulations,  or  contract  relating  thereto,  except  after 
thirty  days’  notice*  to  the  Commission  and  to  the  public. 
Such  notice  shall  be  given  by  filing  with  the  Commission 
and  keeping  open  for  public  inspection  new  schedules 
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stating  plainly  tin*  change  or  changes  to  T>o  made  in  the 
schedule  or  schedules  then  in  force  and  the  time  when 
tin*  cham:e  or  changes  will  go  into  effect.  The  Commis¬ 
sion,  for  good  cause  shown,  may  allow  chancres  to  take 
effect  without  requiring:  the  thirty  days'  notice  herein 
provided  for  hy  an  order  specifying  the  changes  so  to  be 
mad**  and  the  time  when  they  shall  take  effect  and  the 
manner  in  which  they  shall  be  filed  and  published. 

(e)  Whenever  any  such  new  schedule  is  filed  the  Com¬ 
mission  shall  have  authority,  either  upon  complaint  of  any 
State,  municipality,  or  State  commission,  or  upon  its  own 
initiative  without  complaint,  at  once,  and  if  it  so  orders, 
without  answer  or  formal  pleading  by  the  natural-gas 
company,  but  upon  reasonable  notice,  to  enter  upon  a 
hearing  concerning  the  lawfulness  of  such  rate,  charge, 
classification,  or  service:  and,  pending  such  hearing  and 
tin*  decision  thereon,  the  Commission,  upon  tiling  with 
such  schedules  and  delivering  to  the  natural-gas  company 
affected  thereby  a  statement  in  writing  of  its  reasons  for 
such  suspension,  may  suspend  the  operation  of  such  sched¬ 
ule  and  defer  the  use  of  such  rate,  charge,  classification,  or 
service,  but  not  for  a  longer  period  than  five  months 
beyond  the  time  when  it  would  otherwise  go  into  effect: 
Provided .  That  the  Commission  shall  not  have  authority  to 
suspend  the  rate,  charge,  classification,  or  service  for  the 
sale  of  natural  gas  for  resale  for  industrial  use  only;  and 
after  full  hearings,  either  completed  before  or  after  the 
rate,  charge,  classification,  or  service  goes  into  effect,  the 
Commission  may  make  such  orders  with  reference  thereto 
as  would  be  proper  in  a  proceeding  initiated  after  it  had 
become  effective.  If  the  proceeding  has  not  been  con¬ 
cluded  and  an  order  made  at  the  expiration  of  the  suspen¬ 
sion  period,  on  motion  of  the  natural-gas  company 
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making  the  filing.  the  proposed  chan  ire  of  rate.  charge, 
classification,  or  service  shall  go  into  effect.  'Where  in¬ 
creased  rates  or  changes  are  thus  made  effective,  the 
Commission  may.  by  order,  require  the  natural -eras  com¬ 
pany  to  furnish  a  bond,  to  he  approved  by  the  Commission, 
to  refund  any  amounts  ordered  bv  tin*  Commission,  to 
keep  accurate  accounts  in  detail  of  all  amounts  received 
by  reason  of  such  increase,  specifying  by  whom  and  in 
whose  behalf  such  amounts  were  paid,  and,  upon  comple¬ 
tion  of  the  hearing  and  decision,  to  order  such  natural-gas 
company  to  refund,  with  interest,  the  portion  of  such 
increased  rates  or  charges  by  its  decision  found  not 


justified.  At  any  hearing  involving  a  rato  or  charge 
sought  to  be  increased,  the  burden  of  proof  to  show  that 
tin*  increased  rate  or  charge  is  just  and  reasonable  shall 
be  upon  the  natural-gas  company,  and  the  Commission 
shall  give  to  the  hearing  and  decision  of  such  questions 
preference  over  other  questions  pending  before  it  and 


decide 


same 


q>eed 


able.  |  f>2  Stat. 


(1938);  If)  U.  S.  C.  §717c] 


Kkhkakino;  Conn*  Review  of  Orders 

Sec.  19  (a)  Any  person.  State,  municipality,  or  State 
commission  aggrieved  bv  an  order  issued  bv  the  Com- 
mission  in  a  proceeding  under  this  act  to  which  such 
person,  State,  municipality,  or  State  commission  is  a  party 
may  apply  for  a  rehearing  within  thirty  days  after  the 
issuance  of  such  order.  The  application  for  rehearing 
shall  set  forth  specifically  the  ground  or  grounds  upon 
which  such  application  is  based.  Upon  such  application 
the  Commission  shall  have  power  to  grant  or  deny  rehear¬ 
ing  or  to  abrogate  or  modify  its  order  without  further 
hearing.  Unless  the  Commission  acts  upon  the  application 
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tor  rehearing  within  thirty  days  after  it  is  filed,  such 
application  may  be  deemed  to  have  been  denied.  No  pro-; 
ceeding  to  review  any  order  of  the  Commission  shall  be  i 
brought  by  any  person  unless  such  person  shall  have  made; 
application  to  the  Commission  for  a  rehearing  thereon. 

(b)  Any  party  to  a  proceeding  under  this  act  aggrieved 
by  an  order  issued  by  the  Commission  in  such  proceeding 
may  obtain  a  review  of  such  order  in  the  circuit  court 
ot  appeals  of  the  Cnited  States  for  any  circuit  wherein 
the  natural-gas  company  to  which  the  order  relates  is 
located  or  has  its  principal  place  of  business,  or  in  the 
l  nited  States  Court  of  Appeals  for  the  District  of 
Columbia,  by  filing  in  such  court,  within  sixty  days  after 
the  order  of  the  Commission  upon  the  application  for 
rehearing,  a  written  petition  praying  that  the  order  of 
the  Commission  be  modified  or  set  aside  in  whole  or  in 
part.  A  copy  of  such  petition  shall  forthwith  be  served 
upon  any  member  of  the  Commission  and  thereupon  the 
Commission  shall  certify  and  file  with  the  court  a  tran¬ 
script  of  the  record  upon  which  the  order  complained  of 
was  tmtered.  Upon  the  filing  of  such  transcript  such 
court  shall  have  exclusive  jurisdiction  to  affirm,  modify, 
or  set  aside  such  order  in  whole  or  in  part.  Xo  objection 
to  the  order  of  the  Commission  shall  be  considered  by 
the  court  unless  such  objection  shall  have  been  urged 
before  the  Commission  in  the  application  for  rehearing 
unless  there  is  reasonable  ground  for  failure  so  to  do. 
The  finding  of  the  Commission  as  to  the  facts,  if  sup¬ 
ported  by  substantial  evidence,  shall  be  conclusive.  If 
any  party  shall  apply  to  the  court  for  leave  to  adduce 
additional  evidence,  and  shall  show  to  the  satisfaction  of 
the  court  that  such  additional  evidence  is  material  and 
that  there  were  reasonable  grounds  for  failure  to  adduce 


Appendix  A 


such  evidence  in  tin*  proceedings  he  To  re  tile  Commission, 
the  court  may  order  such  additional  evidence  to  he  taken 
before  the  Commission  and  to  be  adduced  upon  the  hear¬ 
ing  in  such  manner  and  upon  such  terms  and  conditions 
as  to  the  court  may  seem  proper,  'file  Commission  may 
modify  its  lindimrs  as  to  the  facts  by  reason  of  the 
additional  evidence  so  taken,  and  it  shall  tile  with  tin* 
court  such  modified  or  new  findings,  which  if  supported 
by  substantial  evidence,  shall  he  conclusive,  and  its  recom¬ 
mendation,  if  any,  for  the  modification  or  setting  aside 
of  the  original  order.  The  judgment  and  decree  of  the 
court,  affirming,  modifying,  or  setting  aside,  in  whole 
or  in  part,  any  such  order  of  the  Commission,  shall  he 
final,  subject  to  review  by  tin*  Supreme  Court  of  the 
Tinted  States  upon  certiorari  or  certification  as  provided 
in  sections  Li.')! I  and  2-K)  ot  the  .Judicial  Code,  as  amended 
( C.S.C.,  title  28,  secs.  34b  and  347). 
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Compliance  by  Natural  Gas  Producers  and  Gatherers 
with  Certificate  and  Rate  Requirements 
Order  No.  174-A 

! 

(Adopted  JuUj  30 ,  1934;  issued  August  6, 1954) 

I 

Order  Prescribing  Regulations  Governing  the  Filing  of  j 
Rate  Schedules  and  Applications  for  Certificates  of  Public  j 
Convenience  and  Necessity  by  Producers  and  Gatherers  | 
of  Natural  Gas  Which  Are  Also  Natural  Gas  Companies,  ! 
and  Waiver  of  Accounting  Requirements 

By  Order  No.  174  issued  July  16,  1954  (19  F.  R.  4534)  j 
the  Commission  amended  Part  154 — Rate  Schedules  and  i 
Tariffs,  and  Part  157 — Applications  for  Certificates  of 
Public  Convenience  and  Necessity,  Subchapter  E — Regu-  | 
lat ions  under  the  Natural  Gas  Act,  Chapter  I,  Title  18,  j 
Code  of  Federal  Regulations,  by  prescribing  regulations 
governing  the  filing  of  rate  schedules  and  applications  for  j 
certificates  of  public  convenience  and  necessity  by  persons  j 
engaged  in  the  production  and  gathering  of  natural  gas 
and  held  by  the  Supreme  Court  to  be  subject  to  all  the 
requirements  of  the  Natural  Gas  Act  in  Phillips  Petroleum 
Company  v.  IF/scow-sm  et  al.,  347  IT.  S.  672. 

Upon  further  consideration  of  the  matter,  the  Commis-  ! 
sion  finds: 

(l)  Sections  157.23,  157.24  and  157.25  of  the  Regulations 
under  the  Natural  Gas  Act  prescribed  by  Order  No.  174  j 
should  be  revised,  as  hereinafter  provided,  so  as  to  allow 
those  proposing  to  engage  in  the  transportation  or  sale  | 
of  natural  gas  in  interstate  commerce  as  independent  pro-  j 
ducers  to  use  one  of  the  simpler  forms  of  application  there¬ 
in  provided  and  to  clarify  some  of  the  requirements  of 
those  forms,  and  to  clarify  Section  154.94.  Section  154.102,  j 
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Posting,  should  be  eliminated  and  Section  154.103,  Appli¬ 
cability,  should  be  re-numbered  as  Section  154.102. 

(2)  The  other  sections  in  Parts  154  and  157  of  the  Regu¬ 
lations  under  the  Natural  (las  Act  prescribed  by  Order 
No.  174  which  are  not  being  revised  or  eliminated  should 
be  readopted  and  as  so  readopted,  together  with  the  re¬ 
vised  Sections  157.23,  157.24  and  157.25,  are  necessary  anil 
appropriate  to  carry  out  the  provisions  of  the  Natural 
(las  Act. 

The  Commission,  acting  pursuant  to  the  authority 
granted  by  the  Natural  Gas  Act,  particularly  Sections  4, 
7  and  10  thereof  (52  Stat.  822,  824,  830;  15  V.  S.  C.  717c, 
71 7f  and  717w),  and  subject  to  the  provisions  of  Sections 
3  and  4  of  the  Administrative  Procedure  Act  (00  Stat. 
238:  5  I’.  S.  C.  1002,  1003),  orders: 

(A)  Part  154 — Rate  Schedules  and  Tariffs — of  Sub¬ 
chapter  E,  Regulations  under  the  Natural  Gas  Act,  Chap¬ 
ter  I  of  Title  18,  Code  of  Federal  Regulations,  is  amended 
by  adding  thereto  new  sections  reading  as  follows:  [set* 
TF3839  to  3850]. 

(B)  Part  157 — Applications  for  Certificates  of  Public 
Convenience  and  Necessitv  under  Section  7  of  the  Natural 
Gas  Act,  as  amended.  Subchapter  E,  Regulations  under 
the  Natural  Gas  Act,  Chapter  I  of  Title  18,  Code  of  Fed¬ 
eral  Regulations,  is  amended  by  adding  thereto  new  sec¬ 
tions  reading  as  follows:  [see  fi3S72  to  3S79]. 

(C)  The  rules  and  regulations  herein  prescribed  are 
hereby  made  effective  immediately  upon  issuance  hereof. 

(D)  Fntil  the  further  order  of  the  Commission,  the  rules 
and  regulations  requiring  natural-gas  companies  to  keep 
and  maintain  their  accounts  in  accordance  with  the  Com- 
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mission's  Uniform  System  of  Accounts  for  Natural  Gas 
Companies  (IS  CFR  Chapter  I,  Subchapter  F)  and  to 
submit  reports  thereon  shall  not  apply  to  independent 
producers  as  defined  in  Section  154.91. 

(K)  Order  No.  174  issued  July  16,  1954  is  hereby  re- 
seinded  and  superseded  by  this  Order. 

(  F)  The  Secretary  of  the  Commission  shall  cause  publi¬ 
cation  of  this  Order  to  be  made  in  the  Federal  Register. 

By  the  Commission.  Commissioner  Digby  dissenting. 
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Pursuant  to  the  terms  of  the  prehearing  stipulation,  counsel 
for  respondent  would  rephrase  the  agreed-to  general  statement! 
of  the  question  presented  as  follows: 

Whether  or  not  the  suspension  order  issued  by  the  Conan 
mission  October  28. 1955.  is  a  valid  exercise  of  the  Commission’s 
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authority  and  reviewable  by  this  Court  at  this  time. 
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tHiutetr  States  Court  of  Appeals 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 

No.  13129 

Columbian  Fuel  Corporation,  petitioner 

v. 

Federal  Power  Commission,  respondent 

BRIEF  FOR  THE  RESPONDENT.  FEDERAL  POWER  COMMISSION 

COUNTERSTATEMENT  OF  THE  CASE 

Columbian  Fuel  Corporation  seeks  review  under  section  19 
(b)  of  the  Natural  Gas  Act  (52  Stat.  S31  (1938) ;  15  U.  S.  C. 
71 7r  (b) )  1  of  an  order  of  the  Federal  Power  Commission  issued 
October  28,  1955,  by  which  the  Commission  entered  upon  a 
hearing  concerning  petitioner’s  proposed  increased  rates  (desig¬ 
nated  as  Supplement  Nos.  11  and  12  to  Columbian  Fuel  Cor¬ 
poration  FPC  Gas  Rate  Schedule  No.  10) 2  and  suspended 
them  for  five  months. 

The  increased  rates,  tendered  for  filing  on  September  30, 
1955,  proposed  changes  in  the  then  effective  rates  to  take  effect 
on  November  1, 1955.  By  letter  of  October  13, 1955,  petitioner 
requested  that  if  the  Commission  found  it  necessary  to  suspend 

1  Pamphlet  copies  of  the  Act  will  be  lodged  with  the  Clerk  for  the  Court’s 
convenience. 

3  The  petition  for  review  originally  sought  review-  of  the  Commission’s 
order  issued  November  29.  1955,  denying  petitioner’s  application  for  recon¬ 
sideration  and  vacation  or  amendment  of  the  Commission’s  order  of  October 
2S,  1955.  L'i>on  petitioner's  motion  for  leave  to  amend,  and  in  the  absence 
of  objection  by  Respondent,  the  Court  on  May  2S,  1956,  allowed  petitioner 
to  amend  its  i>etition  so  as  to  seek  review,  under  section  19  (b),  of  the 
October  28,  1955  order  instead  of  the  November  29,  1955  order. 
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the  effective  date  of  the  proposed  increase  it  shorten  the  sus¬ 
pension  period  to  one  week.  In  its  October  28.  1055  order 
(J.  App.  11-13).  the  Commission  suspended  petitioner’s  pro¬ 
posed  increased  rates,  stating  that  the  “increased  rates  and 
charges  proposed  in  the  aforesaid  filings  have  not  been  shown 
to  be  justified,  and  may  be  unjust,  unreasonable,  unduly  dis¬ 
criminatory.  or  preferential,  or  otherwise  unlawful.”  The 
Commission  in  such  order  found  petitioner’s  request  for  a 
shortened  suspension  period  unwarranted  and  suspended  the 
increased  rate  proposals  until  April  1.  1956.  “and  until  such 
further  time  as  they  are  made  effective  in  the  manner  prescribed 
by  the  Natural  Gas  Act.” 

On  November  3.  1955.  petitioner  filed  with  the  Commission, 
pursuant  to  section  19  (a)  of  the  Act  (52  Stat.  831  (193S); 
15  U.  S.  C.  717r  (a)),  its  application  for  reconsideration  of 
the  Commission’s  suspension  order  of  October  28.  1955  (J. 
App.  137).  On  November  29,  1955.  the  Commission  issued 
its  order  denying  petitioner’s  application  for  reconsideration 
(J.  App.  14).  Thereafter,  petitioner  commenced  the  instant 
proceeding  for  review  of  the  Commission’s  suspension  order  of 
October  28.  1955.  in  this  Court  by  filing  the  petition  for  review 
on  January  20. 1956  (J.  App.  1-7). 

On  February  29.  1956.  the  Commission,  pursuant  to  the 
provisions  of  section  19  (b)  certified  to  this  Court  all  the  docu¬ 
ments  or  records  related  thereto  which  formed  the  basis  for 
the  Commission’s  action  of  October  2S.  1955.  suspending  the 
petitioner’s  proposed  increased  rates  and  charges.  On  Febru¬ 
ary’  7,  1956,  petitioner  moved  this  Court  to  require  the  Com¬ 
mission  to  file  herein  a  transcript  of  the  record  In  the  Matter 
of  Columbian  Fuel  Corporation ,  Docket  No.  G-143.  and  In 
thk  Matter  of  Columbian  Fuel  Corporation,  Docket  No.  G- 
7009.  Docket  No.  G-143  was  the  designation  assigned  by 
the  Commission  to  a  proceeding  concluded  in  1940  on  the  con¬ 
tract  and  supplements  thereto  between  petitioner  and  Warfield 
Natural  Gas  Company,  the  predecessor  to  United  Fuel  Gas 
Company  which  is  the  purchaser  under  the  petitioner’s  rate 
schedules  suspended  by  the  Commission’s  October  28,  1955, 
order  here  under  review.  That  contract  was  filed  by  petitioner 
on  October  17,  1938.  Docket  No.  G-7009  designates  the  pro- 
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ceeding  had  on  an  application  for  a  certificate  of  public  conf 
venience  and  necessity  filed  by  petitioner  in  respect  to  that 
contract  pursuant  to  the  Commission’s  Order  No.  174r-A.  That 
order,  relating  to  independent  producers,  defined  an  independj- 
ent  producer  as  a  person  who  is  engaged  “in  the  production  or 
gathering  of  natural  gas  and  who  transports  natural  gas  in 
interstate  commerce  or  sells  natural  gas  in  interstate  comj 
inerce.  but  who  is  not  primarily  engaged  in  the  operation  of 
an  interstate  pipe  line.”  It  required  such  independent  proT 
ducers  to  file  applications  for  certificates  of  public  convenience 
and  necessity  and  to  file  rate  schedules. 

By  order  dated  March  2. 1956.  this  Court  granted  petitioner’^ 
motion  in  respect  to  Docket  No.  G-143  “without  prejudice  to 
its  later  deletion  from  the  record  if  at  the  hearing  on  the  merits 
said  transcript  of  record  is  found  to  be  irrelevant.”  The  Court 
denied  petitioner's  motion  with  respect  to  Docket  No.  G-7009 
without  prejudice  to  a  renewal  of  the  petitioner's  request  ai 
the  hearing  on  the  merits. 

! 

SUMMARY  OF  ARGUMENT 

i 

Petitioner's  effort  to  strengthen  its  appeal  for  a  judicial  prei 
determination  of  the  question  of  F.  P.  C.  jurisdiction  over  this 
independent  producer's  sale  by  urging  that  the  principle  of 
res  judicata  binds  the  Commission  to  a  disclaimer  of  jurisdic¬ 
tion  it  issued  in  1940.  must  fail.  Federal  Communication id 
Commission  v.  Pottsville  Broadcasting  Company ,  309  U.  Si 
134.  145;  Wilbur  v.  United  States.  281  IT.  S.  206,  216-217;! 
Virginian  Railway  Co.  v.  United  States,  272  U.  S.  658,  655-666;! 
National  Labor  Relations  Board  v.  Baltimore  Transit  Co.,  140 
F.  2d  51  (CA  4).  certiorari  denied.  321  U.  S.  795;  PanhandU 
Eastern  Pipe  Line  Company  v.  Federal  Power  Commission.  CA! 
3  No.  11,734.  decided  July  25,  1956.  The  attempt  is  particu-1 
larlv  unwarranted  here  because  the  Supreme  Court  has  in  the 
intervening  Phillips  Petroleum  Co.  v.  Wisconsin.  347  IT.  S.j 
672, 678.  referred  to  the  1940  Commission  decision  as  erroneous. 

1.  Section  4  (e)  of  the  Natural  Gas  Act,  in  unambiguous; 
terms,  plainly  authorizes  temporary  suspension  of  rate  in-i 
creases  as  an  incident  to  Commission  scrutiny  and  decision  on! 
their  lawfulness  leading  to  final  orders  which  are  judicially 
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reviewable.  The  legislative  history  (H.  Rep.  No.  700.  75th 
Cong..  1st  Sess..  p.  3:  Federal  Power  Commission  v.  Hope 
Natural  Gas  Co..  320  U.  S.  591.  610)  and  court  decisions  con¬ 
firm  this  power  (  United  Gas  Pipeline  Co.  v.  Mobile  Gas  Serv¬ 
ice  Corp..  350  U.  S.  332:  Antioch  Milling  Co.  v.  Public  Service 
Co..  4  Ill.  2d  200.  123  X.  E.  2d  302.)  Review  at  this  time  is 
not  necessary  to  protect  any  financial  interest  claimed  by  peti¬ 
tioner  andanyJosssustainedJs_ajis^^^ry  incident  of  a  reason¬ 
able  provision  to  maintain  tile  status  quo  pending  regulatory 
imjuirvand  action.  Federal  Power  Commission  v.  Hope  Xatu - 
ral  Gas  Co.,  320  L\  S.  591;  611.  Hope  Natural  Gas  Co.  v. 
Federal  Power  Commission,  106  F.  2d  803  (C.  A.  4.  1952). 

2.  The  order  sought  to  be  reviewed  is  not  a  final  order  now 
subject  to  review  under  the  controlling  provisions  of  section 
10  (b)  of  the  Natural  Gas  Act.  Federal  Power  Commission  v. 
Metropolitan  Edison  Company,  304  C.  S.  375:  Chicago  <1* 
Southern  Air  Lines  v.  Waterman  Steamship  Corporation.  333 
U.  S.  103.  113:  Rochester  Tele  pit  one  Corporation  v.  United 
States.  307  U.  S.  125.  130;  Northern  Natural  Gas  Co.  v.  Federal 
Power  Commission,  No.  10.726.  judgment  entered  February  S. 
1051.  Appendiv.  infra,  p.  20;  Humble  Oil  and  Refining  Co.  v. 
Federal  Power  Commission,  CA  5.  No.  15,704,  decided  June 
30.  1956. 

3.  Petitioner  has  not  exhausted  its  administrative  remedies 
and  judicial  intervention  would  be  premature.  The  jurisdic¬ 
tional  question  sought  to  be  brought  before  this  Court  at  the 
initiation  of  the  administrative  proceeding  can  be  raised  and 
decided  in  that  proceeding  where  it  will  be  subject  to  judicial 
review  at  the  time  that  proceeding  results  in  a  final  order,  and 

j  petitioner's  attempt  to  carve  an  exception  from  the  exhaustion 
I  rule  should  be  rejected.  Myers  v.  Bethlehem  Shipbuilding 
h  Corporation,  303  U.  S.  41;  Macauley  v.  Waterman  Steamship 
Corporation,  327  U.  S.  540;  Federal  Power  Commission  v. 
Arkansas  Power  &  Light  Co.,  330  U.  S.  802,  reversing  per  curiam 
156  F.  2d  821  (C.  A.  D.  C.) ;  S.  E.  C.  v.  Otis  Co.,  338  U.  S.  S43, 
reversing  per  curiam  on  petition  for  certiorari  176  F.  2d  34. 

ARGUMENT 

Petitioner  contends  that  the  Commission’s  suspension  of  the 
increase  in  petitioner’s  rates  and  charges  was  “an  arbitrary  ac- 
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tion”  (Pet.  Br.  11)  because  the  Commission  did  not  consider 
petitioner’s  claim  that  the  sale  was  not  subject  to  Commission 
jurisdiction  and  did  not  consider  its  prior  disclaimer  of  such 
jurisdiction  in  its  Docket  Xo.  G-143  (Pet.  Br.  S)  issued  June  29, 
1940.  which  was  long  before  the  decision  in  Phillips  Petroleum 
Co.  v.  Wisconsin.  347  U.  S.  672. 

But  this  attempt  to  invoke  the  principle  of  res  judicata 
clearly  must  fail.  The  administrative  process  is  a  continuing 
one.  Even  assuming  arguendo  that  the  Commission  in  pro¬ 
ceedings  held  in  1940  determined  that  it  had  no  jurisdiction 
over  petitioner's  sale,  the  public  interest  was  not  forever  deterT 
mined  thereby.  Repeated  decisions  of  the  Supreme  Court 
Tla^nekMnat  prior  Commission  decisions  cannot  bar  a  con¬ 
tinuing  re-examination  of  changing  facts  as  they  affect  the 
public  interest.  Federal  Communications  Commission  v. 
Pottsville  Broadcasting  Company ,  309  U.  S.  134,  145;  Wilbur 
v.  United  States.  2S1  U.  S.  206.  216-217.  Xor  are  the  courts, 
in  passing  on  the  finding  of  an  administrative  agency,  con¬ 
cerned  with  an  ‘‘alleged  inconsistency  with  findings  made  in 
other  proceedings  before”  the  agency.  Virginian  Railway  Co. 
v.  United  States.  272  V.  S.  60S,  665-666.  And  in  National 
Ixibor  Relations  Board  v.  Baltimore  Transit  Co.,  140  F.  2d  51 
(C.  A.  4.  1944),  certiorari  denied,  321  U.  S.  795.  the  Fourth 
Circuit  said  (p.  55): 

“An  administrative  agency  charged  with  the  protec¬ 
tion  of  the  public  interest,  is  certainly  not  precluded 
from  taking  appropriate  action  to  that  end  because  of 
mistaken  action  on  its  part  in  the  past.”  3 

More  recently  the  Court  of  Appeals  for  the  Third  Circuit  in 
Panhandle  Eastern  Pipe  Line  Company  v.  Federal  Power 
Commission,  Xo.  11734.  decided  July  25,  1956,  gave  added 
impetus  to  the  principle  of  continuing  jurisdiction  when  it 
said,  in  rejecting  a  contention  that  the  Federal  Power  Com- 

•1  In  Grandview  Dairy.  I  nr.,  v.  Jonr s.  61  F.  Supp.  400  (D.  C.,  E.  D.,  N.  Y., 
104.").  > i /firmed .  l."7  F.  lid  .".  certiorari  denied.  320  U.  S.  7S7.  the  court  re¬ 
jecting  the  contention  of  res  judicata  in  administrative  proceedings  appeared 
to  he  motivated  by  the  consideration  that  it  was  undesirable  that  the  public 
authorities  should  be  forever  bound  for  future  i>eriods  because  they  once 
made  a  determination  favorable  to  some  private  interest. 
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mission  was  hound  by  what  was  claimed  in  that  case  to  be  a 
prior  authorization  of  abandonment  of  service,  upon  the  prin¬ 
ciple  of  res  judicata  (slip  sheet  opinion,  p.  4 ) : 

*  *  *  the  doctrine  of  res  judicata  can  have  no  applica¬ 
tion  to  a  proceeding.  such  as  this,  which  involves  a  de¬ 
termination  of  the  present  or  future  public  convenience 
or  necessity  with  respect  to  the  continuance  or  abandon- 
ment  of  natural  gas  service.  For.  as  Judge  Learned 
Hand  said  in  a  somewhat  analogous  situation  in  I’nited 
States  Feldspar  Corporation  v.  I'nited  States.  D.  (\ 
X.  V.  1030.  3$  F.  ‘2d  91.  03.  “No  estoppel  is  relevant 
upon  that  inquiry,  no  inconsistency  important,  except 
as  it  helps  to  ascertain  the  very  truth:  the  inquiry  is 
not  to  he  assimilated  to  the  ordinary  suit  inter  partes, 
where  no  more  i^  at  stake  than  the  settlement  of  a 
private  dispute.”  In  a  situation  such  as  this  the  Com¬ 
mission  is  exercising  delegated  legislative  power  to  make 
a  rule  to  guide  the  conduct  of  the  parties  ui^mjj^^re. 
It  is  not  exercising  quasi-judicial  power  to  determine 
past  or  present  rights  or  liabilities  *  *  * 

Here,  petitioner’s  reliance  upon  the  adjudication  of  juris¬ 
diction  in  (1-143  in  1940  is  even  less  defensible,  for  that  de¬ 
cision  tin  the  Matter  of  (’olumbiim  Fuel  Carp..  2  FIV  200) 
is  one  of  the  Commission  decisions  referred  to  by  the  Supreme 
Court  as  erroneous  in  Fhillips  l*>  troh  urn  Co.  y.  Wisconsin,  347 
C.  S.  072.  078.  footnote  3. 

It  is  here  also  appropriate  to  point  out  that  on  June  12. 
1030.  the  taking  of  evidence  commenced  in  tin*  proceeding 
initiated  by  tin*  suspension  order  involved  in  this  case.  The 
hearing  has  recessed  to  resume  on  November  27.  1030.  for  cross- 
examination  of  petitioner’s  presentation  of  its  case  made  June 
12  and  13.  1030.  Any  question  petitioner  wants  to  raise  as  to 
the  jurisdiction  of  tlx*  Commission  over  the  rate  in  question 
can  be  presented  and  decided  in  that  proceeding. 

I.  The  order  was  authorized  by  the  Act 

The  discretion  vested  in  the  Commission  whether  or  not  to 
suspend  a  proposed  change  in  rate>  is  clearly  apparent  from 
the  plain  language  of  section  4  (e)  of  the  Natural  Gas  Act. 
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In  enacting  the  Natural  Gas  Act  with  the  “primary  aim 
*  *  *  to  protect  consumers  against  exploitation  at  the  hands; 
of  natural  gas  companies”  '  Congress  provided  the  Commission,! 
in  section  4  of  the  Act.  a  well  proved  procedure  to  deal  withj 
proposed  rate  increases  which  appear  to  call  for  further  justi-i 
fieation. 

As  with  other  provisions  of  the  Act.  section  4  provides  “fori 
regulation  along  recognized  and  more  or  less  standardized 
lines.”  including  “nothing  novel”  therein/’  The  “standardized 
lines”  prescribed  by  section  4  of  the  Act  include  the  provision! 
in  section  4(d)  that  “no  change  shall  be  made  by  any  natural! 
gas  company  in  any”  effective  “rate,  charge,  classification,  or 
service,  or  in  any  rule,  regulation  or  contract  relating  thereto’’ 
except  upon  filing  of  new  schedules  and  30  days’  notice  to  the 
Commission  and  to  the  public:  however,  the  Commission  may,: 
by  order,  permit  the  change  to  take  effect  without  such  notice/ 
In  addition,  section  4  (e)  provides  that  when  any  such  new; 
schedule  is  filed  the  Commission  has  authority  to  enter  upon  a! 
hearing  as  to  the  lawfulness  of  the  rate  proposed,  “and  pending; 
such  hearing  and  decision  thereon,  the  Commission  upon  filing 
with  such  schedules  and  delivering  to  the  natural-gas  company! 
affected  thereby  a  statement  in  writing  of  its  reason  for  such; 
suspension,  may  suspend  the  operation  of  such  schedule  and; 
defer  the  use  of  such  rate,  charge,  classification,  or  service,  butj 
not  for  a  longer  period  than  five  months  beyond  the  time  when ; 
it  would  otherwise  go  into  effect  *  *  (Emphasis  sup-! 
plied ) .  At  the  end  of  the  suspgnsionjieriod,  if  the_pro.ceedings 
have  not  been  completed,  the  company  may  put  the  proposed 
nneTirfuTelfect;  “under  bond,  to  be  approved  by  the  Commis- 

t 

sion,  to  refund  any  amounts  ordered  by  the  Commission,  to 
keep  accurate  accounts  in  detail  of  all  amounts  received  by ! 
reason  of  such  i licxease^  sp ecify ing  by  whom  and  in  whose  be- ; 
half  such  amounts  were  paid,  and,  upon  completion  of  the  hear-  j 
ing  and  decision,  to  order  such  natural  gas  company  to  refund, ; 

*  Federal  Poirer  Com  mission  v.  J/o/>c  Natural  Cas  Co..  .‘520  U.  S.  501,  CIO.  j 
Sw  also  Federal  Fairer  Commission  v.  interstate  Natural  Gas  Co..  030 
1'.  S.  577.  5X1.  stating :  "The  aim  of  the  Act  was  to  protect  ultimate  con- 1 
s timers  of  natural  gas  from  excessive  charges.” 

s  H.  ltep.  No.  700,  75th  Cong..  1st  sess..  p.  3 :  Federal  Power  Commission  v.  j 
lloye  Natural  Gas  Co.,  3li0  U.  S.  591,  616. 
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with  interest,  the  portion  of  such  increased  rates  or  charges  by 
its  decision  found  not  justified.” 

In  this  case,  the  Commission  had  before  it  facts  which 
showed  that  petitioner’s  proposed  increases  amount  to  about 
$203,000  annually  and  in  support  of  that  increase,  petitioner 
stated  that  the  new  rate  was  based  on  the  reasonable  market 
value  of  gas  in  territory  wherein  the  petitioner’s  lands  and 
leases  are  located,  delivered  under  similar  conditions.  The 
Commission  in  its  suspension  order  of  October  2$.  1955  stated 
that  it  was  “necessary  and  proper  in  the  public  interest  and  to 
aid  in  the  enforcement  of  the  provisions  of  the  Natural  Gas 
Act  that  the  Commission  enter  upon  a  hearing  concerning  the 
lawfulness  of  the  said  proposed  changes.”  ( J.  App.  11). 

The  exercise  of  the  suspension  power  granted  in  section  4  (e) 
of  the  Act  is  discretionary  with  the  Commission.  United  Gas 
'  Pipe  Line  Co.  v.  Mobile  Gas  Service  Corp..  350  l\  S.  332:  An¬ 
tioch  Milling  Co.  v.  Public  Service  Co..  4  Ill.  2d  200.  123  X.  E. 
2d  302.  As  the  Supreme  Court  said  in  the  United  Gas  case 
(350  IT.  S.  at  pp.  341-342) : 

*  *  *  The  basic  power  of  the  ( ’ommission  is  that  given  it 
by  §  5  (a)  to  set  aside  and  modify  any  rate  and  contract 
which  it  determines,  after  hearing,  to  be  “unjust,  un¬ 
reasonable.  unduly  discriminatory,  or  preferential”  *  *  * . 
All  that  §  4  (e)  does,  however,  is  to  add  to  this  basic 
power,  in  the  case  of  a  newly  changed  rate  or  contract 
(except  “industrial"  rates),  the  further  powers  (1)  to 
preserve  the  status  quo  pending  review  of  the  new  rate 
by  suspending  its  operation  for  a  limited  period  and 
(2)  thereafter  to  make  its  order  retroactive,  by  means 
of  the  refund  procedure,  to  the  date  the  change  became 
effective.  The  scope  and  purpose  of  the  Commission’s 
review  remain  the  same — to  determine  whether  the 
rate  fixed  by  the  natural-gas  company  is  lawful. 

The  limitations  imposed  on  natural  gas  companies  are 
set  out  in  4  (c)  and  4(d).  The  basic  duties  are  the 
filing  requirements:  §  4  (c)  requires  schedules  showing 
all  rates  and  contracts  in  force  to  be  filed  with  the  Com¬ 
mission  and  §  4  (d)  requires  all  changes  in  such  sched¬ 
ules  likewise  to  be  filed.  In  addition,  §  4  (d)  imposes 


the  further  requirement  that  the  changes  be  filed  jat 
least  thirty  days  before  they  are  to  go  into  effect,  lit 
may  readily  be  seen  that  these  requirements  are  no 
more  than  are  necessary  to  implement  $5§  4  (e)  ahd 
5  (a):  the  filing  requirements  are  obviously  necessary 
to  permit  the  Commission  to  exercise  its  review  func¬ 
tions.  and  the  requirement  of  30-days'  advance  notice  |of 
changes  is  essential  to  afford  the  Commission  a  reason¬ 
able  period  in  which  to  determine  whether  to  exercise  ifs 
suspension  powers  under  §  4  (e). 

This  power  of  suspension  is  in  full  accord  with  well  estab¬ 
lished  general  principles.  Thus  in  American  Power  Co.  y. 
Securities  and  Exchange  Commission.  329  U.  S.  90,  the  Suprenle 
Court  said,  at  page  112: 

i 

The  major  objection  raised  by  American  and  Elec¬ 
tric  relates  to  the  Commission’s  choice  of  dissolution  4s 
‘necessary  to  ensure'  that  the  evils  would  be  corrected 
and  the  standards  of  §11  (b)  (2)  effectuated.  Em¬ 
phasis  is  placed  upon  alternative  plans  which  are  less 
drastic  in  nature  and  which  allegedly  would  meet  the 
statutory  standards. 

It  is  a  fundamental  principle ,  however,  that  where 
Congress  has  entrusted  an  administrative  agency  with 
the  responsibility  of  selecting  the  means  of  achieving  th>e 
statutory  policy  ‘ the  relation  of  the  remedy  to  policy 
is  peculiarly  a  matter  for  administrative  competence 
(Emphasis  supplied). 

Petitioner  contends  (Pet.  Br.  13)  that:  ‘‘In  this  case,  severe 
and  measurable  financial  injury  to  the  petitioner  has  resulted 
from  the  Commission’s  order  [the  suspension  order].”  But', 
lest  the  Court  draw  an  unwarranted  inference  from  that  state-!- 
ment.  we  wish  to  point  out  that  petitioner  does  not  claim  thai 
if  its  contentions  are  not  judicially  decided  in  this  proceeding! 
instead  of  on  review  of  the  order  entered  at  the  conclusion  of 
the  Commission  proceeding,  it  will  suffer  any  additional  finan-j 
cial  loss.  The  only  loss  petitioner  refers  to  (Pet.  Br.  12— 13J| 
is  its  deprivation  ofmcreased  revenues  from  increased  rates 

during  the  five  months  suspension"  period  which  ended  last 
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April  1.  1  ho  increased  rates  have  been  collects  1  since  then, 

and  are  now  being  collected,  subject  to  possible  refund  of  any 
unjustified  part  thereof.  If  the  Commission,  subject  to  court 
review,  finally  determines  in  that  proceeding  that  the  sale  is 
not  subject  to  its  jurisdiction,  petitioner  will  be  entitled  to  all 
HleTeliet  and  redress  which  a  decision  by  this  Court  in  this 
proceeding  could  insure  it. 

I  hus  petitioner's  claims  all  relate*  to  rights  fully  protected 
by  t  he  review  to  which  it  will  be  on  t  it  Jed  when  t  lie  (  om  mission 
has  finally  decided  the  proceeding  initiated  by  the  order  at¬ 
tacked  here.  Consequently.  this  Court  now  has  to  consider 
only  the  ban-  I;  gal  question  ot  whether  the  Commission's 
authority  to  suspend  rate  increases  for  five  months  while  de¬ 
termining  their  lawfulness  and  any  jurisdictional  quotum 
involved,  can  be  nullified  by  taking  the  jurisdict ional  question 
into  court  before  tin*  Commission  proceeding  can  gel  off  the 
ground.  Such  a  result  would  strike  at  the  “heart '*  of  tin*  “regu¬ 
latory  system"  provided  by  section  -1  of  the  Act.  Ft  </,  rat  Power 
Commission  v.  Unfit  Xntural  (ins  Co..  320  l*.  S.  591.  till.  It  is 
\  well  settled  that  the  primary  purpose  in  providing  for  the  sus- 
i  pension  of  rate  changes  in  the  manner  sel  forth  in  >ection  4  u* ) 
jus  to  maintain  the  status  quo.  This  is  firmly  established  in  the 
k*w.  In  Unfit  Xntural  (ins  Co.  v.  Ftdernl  Power  Com  mission . 
f*  196  F.  2d  803  (('.  A.  4.  1952).  that  Court  said  at  page  809: 


“It  is  true,  of  course,  that  a  utility  i>  entitled  to  rates 
that  are  just  and  reasonable:  but  thi>  is  not  to  say  that 
rates  must  fluctuate  automatically  with  every  change 
in  economic  conditions  or  that  a  reasonable  time  may 
not  be  allowed  for  determining  the  reasonableness  of  a 
proposed  increase  in  rates  before  it  is  allowed  to  go  into 
effect.  Any  loss  sustained  by  a  maintenance  of  the 
status  quo  white  such  (it  t<  emulation  is  hi  inn  math  is 
projxrhj  considered,  not  as  a  violation  of  constitutional 
right,  but  as  a  necessary  tncultni  of  rale  regula¬ 
tion  so  long  as  the  period  of  suspension  does  not 
‘overpass  the  bounds  ot  reason’.  See  American  Tele¬ 
phone  d'  Telegraph  Co.  v.  United  States,  299  C.  S.  232. 
24t.  57  S.  (  t.  1 4 0.  17< .  81  L.  Ed.  142;  Federal  Power 
Commission  v.  Fast  Ohio  Gas  Co.,  33S  V.  S.  4(14.  475. 
70  S.  Ct.  2(30.  94  L.  Ed.  208.  It  is  not  contended,  nor 
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could  it  reasonably  be,  that  the  five  month#  suspension 
period  allowed  by  the  statute  is  so  unreasonable  as  to 
amount  to  a  denial  of  due  process.  As  pointed  out  by 
Senator  Elkins  with  respect  to  the  suspension  provisionj 
of  the  Mann-Elkins  Act.  a  limited  period  of  suspension 
pending  an  investigation  of  proposed  increases,  .wr  ‘4 
reasonable  limitation  upon  the  exercise  of  the  property 
rights  of  the  carrier  ( utility)  in  fixing  a  rate’.  45  Cong] 
Record  3472.”  (Emphasis  supplied.) 

See  also  Federal  Poirer  Com  mission  v.  East  Ohio  Gas  Co.\ 
33S  r.  S.  464.  475  and  Union  Bridge  Co.  v.  United  States,  204 
1'.  S.  364.  390. 

There  can  be  no  question  as  to  the  reasonableness  of  the 
procedure  provided  by  Congress  in  section  4  (c)  of  the  Act;. 
The  temporary  limitation  there  imposed  on  property  rights 
lias  long  been  established  as  an  integral  part  of  statutes  de-t 
signed  to  assure  just  and  reasonable  rates and  the  delay  in 
nutting  rate  increases  into  effect  in  the  limited  operation  of  the 
suspension  provision  of  section  4  (e>  is  a  reasonable  and  longl 
recognized  incident  of  the  legislative  process  of  regulation  of 
utility  rates. 

In  Federal  Poirer  Commission  v.  East  Ohio  Gas  Co.,  33$ 
V.  S.  464.  475.  a  claim  was  made  that  the  cost  to  the  company 
of  between  $1,500,000  and  $2,000,000  to  comply  with  th^ 
Commissions  accounting  orders  transgressed  constitutional 
limits.  But  the  Supreme  Court  rejected  the  contention  oij 
the  ground  that  the  Commission’s  requirement  was  reasonably 
related  to  its  granted  powers,  and  that  the  cost  of  compliancy 
was  not  an  unreasonable  burden.  Here,  as  there,  it  is  sufj 
ficient  to  note  that  the  claimed  severe  financial  injury  caused 
petitioner.  Columbian  Fuel  Corporation,  by  the  suspension 

does  not  “lay  so  heavy  a  burden”  upon  it  as  to  “overpass  the 

— 

1  See  e.  Interstate  Commerce  Act.  ns  amended  March  4,  1927,  49  U.  S.  Cj. 
1.7  <7)  (7  months)  :  Motor  Carrier  Act.  ns  amended  September  8,  1940,  4l!> 
V.  S.  C.  31(»  ( " >  (7  months):  Federal  Power  Act.  10  C.  S.  C.  *24  (e)  ( -T» 
months)  :  Communications  Act  of  1924.  47  U.  S.  C.  204  (  3  months)  ;  Italdi- 
v.  iu's  Revised  Statutes  of  Kentucky.  §  278.190  (S  months)  :  Revised  Statute^ 
of  Missouri.  S  .7C*2.*>  (10  months) 

292.  $  O  <0  months):  Utah 
Virginia  Code  of  1913,  §  2oo<  >  (10  months). 


nits)  :  Revised  Laws  of  New  Hampshire,  Chad. 
Code  Ann.,  1943.  $  70-0-12  (10  months)  ;  West 
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bounds  of  reason as  the  Supreme  Court  said  in  American 
Telephone  Sr  Telegraph  v.  Cnited  States,  299  V.  S.  232.  247. 

The  contentions  made  by  petitioner  that  the  suspension  of 
its  proposed  increase  in  rates  by  the  Commission  was  an  “un¬ 
reasonable.  capricious,  and  arbitrary'*  order  (Pet.  Br.  11)  are 
without  basis  in  fact  or  law. 

II.  The  order  is  not  a  final  order  now  subject  to  judicial  review 

Petitioner’s  contention  that  the  suspension  order  is  review- 
able  (Pet.  Br.  12-13)  ignores  the  decisions  of  the  United 
States  Supreme  Court  and  the  Courts  of  Appeals  which  have 
consistently  held  that  the  governing  provisions  of  section  19 
•'  b)  of  the  Natural  (las  Act  permit  review  only  of  definitive  or 
final  orders  entered  after  hearing  and  completion  of  the  ad¬ 
ministrative  process,  not  orders  of  a  preliminary,  procedural, 
or  interlocutory  nature. 

In  Federal  Power  Commission  v.  Metropolitan  Edison  Coni - 
pony,  304  U.  S.  373.  the  Supreme  Court  held  that  the  review 
provisions  of  section  313  (b)  of  the  Federal  Power  Act  (16 
U.  S.  C.  S25e  (b) )  which  exactly  correspond  to  section  19  (b) 
of  the  Natural  Cas  Act.  provide  for  review  by  the  courts  of 
definitive  or  final  orders,  but  not  orders  of  a  preliminary,  pro¬ 
cedural.  or  interlocutory  nature  (  p.  3S4) : 

*  *  *  The  statute  contemplates  a  case  in  which  the 
(  ommission  has  taken  evidence  and  made  findings.  Its 
findings,  if  supported  by  evidence,  are  to  be  conclusive. 
*  *  *  The  provision  for  review  thus  relates  to  orders 
of  a  definitive  character  dealing  with  the  merits  of  a 
proceeding  before  the  Commission  and  resulting  from 
a  hearing  upon  evidence  and  supported  by  findings  ap¬ 
propriate  to  the  case. 

The  Court  further  stated  at  page  383: 

*  *  *  With  respect  to  other  regulatory  bodies,  it  has 
been  held  that  mere  preliminary  or  procedural  orders 
are  not  within  the  statutes  providing  for  review  by  the 
Circuit  Courts  of  Appeals.  Chamber  of  Commerce  v. 
Federal  Trade  Comma.,  280  F.  2d  43,  48;  Ames  Bald¬ 
win  Wyoming  Co.  v.  National  Labor  Relations  Board, 
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73  F.  2d  489,  490;  Jones  v.  Securities  &  Exchange  \ 
Comma.,  79  F.  2d  617,  619;  298  U.  S.  1,  14  *  *  \ 

An  order  to  be  final  and  re  viewable  must  “impose  an  obliga-i 
tion.  deny  a  right  or  fix  some  legal  relationship  as  a  consumma-! 
tion  of  the  administrative  process/’  Chicago  <£  Southern  Air 
Lines.  Inc.  v.  Waterman  Steamship  Corporation,  333  U.  S.  103, j 
113.  In  Rochester  Telephone  Corporation  v.  United  States, i 
307  U.  $.  125.  130.  the  Supreme  Court  held,  as  it  had  repeatedly! 
done  before,  that  an  order  is  without  the  area  of  judicial  review! 
if  “the  order  sought  to  be  reviewed  does  not  of  itself  adversely! 
affect  complainant  but  only  affects  his  rights  adversely  on  the! 
contingency  of  future  administrative  action.  In  view  of  tradi-! 

^  *  i 

tional  conceptions  of  federal  judicial  power,  resort  to  the  courts 
in  these  situations  is  either  premature  or  wholly  beyond  theirj 
power/’ 

The  suspension  order  here  in  question  is  clearly  preliminary! 
and  interlocutory.  It  specifically  provides  for  and  looks  to  a| 
hearing  on  which  a  record  and  decision  can  be  made  by  the 
Commission  which  is  empowered  to  determine  the  issues  en¬ 
gendered  by  the  suspension  order  in  the  first  instance.  Such! 
an  order  constitutes  but  a  stage  in  an.  as  yet,  incomplete  process 
of  administrative  adjudication.  It  does  not  determine  any! 
matter  which  would  not  be  within  the  reach  of  the  Court  upon! 
review  of  the  Commission’s  order  issued  at  the  completion  of| 
the  proceedings  involving  petitioner’s  proposed  increased  rates.; 
The  order  here  sought  to  be  reviewed  was  merely  the  initiation! 
of  a  proceeding  upon  the  lawfulness  of  the  petitioner’s  rate  pro-' 
posals  in  which  a  hearing  has  already  started  and  a  means  of! 
maintaining  the  status  quo  for  a  short  period.  Such  an  order,! 
preliminary  in  nature,  is  not  now  re  viewable. 

The  un reported  decision  of  this  Court  in  Xorthern  Xatural 
Gas  Co.  v.  F.  P.  C.,  No.  10.726,  decided  February  S,  1951  (Ap¬ 
pendix,  infra,  p.  20).  is  controlling  here.  In  that  case  Northern 
Natural  had  filed  proix>sed  increases,  among  others,  in  rates* 
for  the  sale  of  natural  gas  for  resale  for  industrial  use  only.! 
The  Commission  had  suspended  the  proposed  increased  rates 
for  a  maximum  period  of  five  months.  In  an  application  for 
rehearing.  Northern  thereafter  challenged  the  Commission’s 


jurisdiction  to  suspend  rates  for  sale  of  pis  for  resale  for  indus¬ 
trial  use  only.  The  Commission  denied  the  application. 
Northern  Natural  then  filed  a  petition  for  review  of  the  sus¬ 
pension  order  to  the  extent  that  it  related  to  the  industrial  gas 
and  moved  for  a  stay  pending  judicial  review.  The  Commis¬ 
sion  moved  to  dismiss  the  petition  for  review  on  the  ground 
that  the  order  was  not  a  reviewable  order  entered  after  hear¬ 
ing  and  completition  of  the  administrative  process.  After  oral 
argument,  this  Court  dismissed  the  petition.7 

The  foregoing  is  not  to  indicate  that  Northern  Natural  was 
denied  appropriate  review  of  the  question  raised.  After  the 
hearing  contemplated  by  the  suspension  order  was  held,  a  com¬ 
plete  record  made,  and  the  Commission  decision  rendered  (all 
as  contemplated  by  section  19  (b)  of  the  Act),  the  question  of 
the  Commission  authority  to  suspend  the  industrial  resale  rate 
came  up  for  decision  on  judicial  review  of  the  Commission’s 
entire  rate  order  in  State  Corporation  Commission  of  Kansas  v. 
Federal  Power  Commission ,  200  F.  2d  090  (C.  A.  8.  1953). 
Vpon  detailed  consideration  of  the  complete  record,  including 
the  findings  and  decision  of  the  Commission  (see  200  F.  2d  at 
098-702),  that  Court  sustained  the  Commission’s  action  stat¬ 
ing  (at  702)  that  it  found  “no  error  in  the  Commission’s  exer¬ 
cise  of  jurisdiction  in  suspending  the  proposed  schedules.”  So. 
too.  in  this  case;  a  proper  refusal  by  this  Court  to  review  at  this 
(vine  the  suspension  order  of  the  Commission  will  not  preclude 
an  appropriate  review  thereof  at  a  later  time,  after  the  exhaus¬ 
tion  of  the  administrative  process. 

The  public  hearing  provided  by  the  order  here  sought  to  be 
reviewed  provides  the  only  appropriate  forum  in  which  to  try 
the  issues  respecting  (1)  the  Commission’s  jurisdiction  under 
the  Natural  Gas  Act  over  the  sales  and  operations  of  petitioner, 
and  (2)  the  lawfulness  of  the  changed  and  increased  rates  pro¬ 
posed  by  petitioner.  When  such  a  hearing  has  been  completed, 
and  the  record  made,  and  the  Commission  has  reached  its  de- 

TThe  order  of  dismissal  (Appendix,  infra,  p.  20)  was  entered  on  the  au¬ 
thority  of  United  Gas  Pipe  Line  Co.  v.  Federal  Power  Commission,  181  F.  2d 
796 :  Arrow  Airways  v.  Civil  Aeronautics  Board,  87  U.  S.  App.  D.  C.  71,  182 
F.  2d  70o  and  National  Airlines,  Inc.  v.  Civil  Aeronautics  Board,  No.  10,749, 
TJ.  S.  App.  D.  C.  (D.  C.  Cir.),  appeal  dismissed  December  19,  1950  (unre¬ 
ported  ) . 
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cision  and  entered  its  order  thereon,  then,  and  only  then,  can! 
petitioner  properly  have  recourse  to  this  Court  under  the  I 
procedures  provided  by  section  19  of  the  Act. 

This  same  question  has  recently  been  passed  on  by  the  United: 
States  Court  of  Appeals  for  the  Fifth  Circuit  in  decisions  com¬ 
pletely  upholding  our  position.  In  Humble  Oil  &  Refining j 
Company  v.  Federal  Power  Commission,  No.  15,704,  decided; 
June  30.  1956,  that  Court  said  (slip  sheet  opinion  7-9) : 

Applying  this  test  of  reviewability,  we  have  here  a  sit-i 
uation  where  the  Commission,  exercising  its  regulatory 
jurisdiction  and  acting  under  one  of  the  sections  of  the' 
Act  which  do  not  require  a  hearing,  has  consistent  there! 
with  entered  an  order  without  a  hearing  first  had.  *  *  *! 
Moreover,  the  order  in  question  is  in  no  proper  sensei 
a  definitive  order.  It  is  a  mere  procedural  step  taken  at 
the  inception  of  and  not  upon  the  completion  of  the| 
administrative  process.  A  realistic  appraisal  of  the! 
order  and  the  function  it  performs  demonstrates  that 
it  is  interlocutory  and  that  its  issuance  had  but  onq 
objective  in  view,  to  maintain  the  status  quo  between 
seller  and  purchaser  pending  the  exercise  of  the  Com! 
mission's  statutory  jurisdiction  to  inquire  into  the  reas! 
onableness  of  the  rate  increase. 

i 

After  distinguishing  Atlantic  Seaboard  Corporation  v.  Fedl 
eral  Power  Comtnission,  201  F.  2d  568.  the  Fifth  Circuit  con! 
tinued : 

What  is  really  sought  by  petitioner  is  that  this  Court 
should  halt  inquiry  at  the  threshhold  in  order  to  rule 
in  limine  upon  the  propriety  of  the  Commission's  action 
and  whether  it  should  proceed  further.  It  may  be  desit- 
able  that  the  law  should  provide  for  a  preliminary 
judicial  review  of  questions  of  this  kind,  but  in  the 
absence  of  such  a  provision  we  cannot  assume  that 
power.  If  petitioner  is  correct  in  any  or  all  of  its  several 
contentions  relating  to  the  validity  of  the  order,  this 
interlocutory  suspension  order  may  infect  with  invalid¬ 
ity  the  final  definitive  order  of  the  Commission  whiqh 
will  issue  after  hearing  had  and  findings  made  upon  evjL- 
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dence.  In  that  event,  upon  judicial  review  of  the  defini¬ 
tive  order,  the  interlocutorv  order  will  be  reviewable 
insofar  as  it  may  have  affected  the  final  order.  *  *  * 

Other  decisions  were  rendered  the  same  day.  based  on  the 
reasoning  in  the  Humble  case,  supra.  Union  Oil  Company  of 
California  and  Louisiana  Ixind  and  Exploration  Company  v. 
Federal  Power  Commission,  No.  15.461;  Stanolind  Oil  &  Gas 
Company,  et  al.  v.  Federal  Power  Commission,  No.  15.627. 

Petitioner  relies  (  Pet.  Br.  12)  on  the  decision  of  the  Fourth 
Circuit  in  Atlantic  Seaboard  Corporation  v.  Federal  Power 
Commission.  201  F.  2d  568.  But.  the  particular  circumstances 
present  in  that  case  which  led  the  Fourth  Circuit  to  hold  the 
order  there  to  be  reviewable  are  absent  here  as  they  were  in  the 
Humble  case,  supra,  in  the  Fifth  Circuit,  where  that  Court 
distinguished  the  Fourth  Circuit's  Atlantic  Seaboard  decision 
and  declined  to  follow  it. 

The  facts  of  the  Atlantic  Seaboard  case,  succinctly  stating 
the  salient  points,  were  as  follows;  On  August  15.  1052.  Atlantic 
Seaboard  tendered  for  filing  proposed  new  gas  tariffs  providing 
changed  and  increased  rates,  but  staff  members  of  the  Com¬ 
mission  notified  the  company  that  the  tendered  filing  failed  to 
comply  in  certain  particulars  with  the  regulations  of  tin*  Com¬ 
mission  ;  and  the  company,  while  contending  that  the  data 
furnished  were  in  compliance  with  the  regulations,  nevertheless 
supplied  additional  data  on  September  8.  1052.  On  September 
12,  1952.  the  Commission  entered  its  order  entering  upon  a 
hearing  and  suspending  Atlantic  Seaboard’s  tendered  filing 
until  March  0.  1052.  treating  September  8.  1052,  as  the  filing 
date.  Thereafter,  Atlantic  Seaboard  sought  review  of  the  order 
of  suspension  contending  that  the  schedules  were  filed  as  a 
matter  of  law  on  August  15  and  that  the  Commission  was  with¬ 
out  power  to  suspend  them  beyond  February  15,  1053.  Upon 
finding  that  the  supplemental  filing  by  Atlantic  Seaboard  still 
permitted  the  Commission  opportunity  to  act  upon  the  origi¬ 
nally  tendered  filing  within  the  thirty  days’  period  allowed  by 
the  Act — within  which  time  the  suspension  order  was  issued, 
and  concluding  that  the  Commission  was  insisting  upon  a 
stricter  compliance  with  its  regulations  than  even  the  courts 
are  now  prone  to  require  concerning  their  rules,  the  Court  held 


17 


I 

j 

| 

i 

i 

l 

i 

that  the  Commission  had  improperly  exercised  its  discretion! 
and  that  August  15.  1952.  should  be  recognized  as  the  date  of 
filing  for  the  purpose  of  determining  the  period  of  suspension.! 
In  so  doing,  the  Court  stated: 

Section  19  (b)  of  the  Natural  Gas  Act  gives  us  power! 
to  review  “an  order”  of  the  commission  upon  the  petition; 
of  a  party  aggrieved.  We  should  not,  of  course,  exer-j 
cise  the  power  to  review  mere  preliminary  or  procedural; 
orders  or  orders  which  do  not  finally  determine  rights! 
of  the  parties.  Federal  Power  Commission  v.  Metro- 
politan  Edison  Co..  304  U.  S.  375.  The  order  here; 
sought  to  be  reviewed,  however,  is  not  of  that  sort.  It  ! 
denies  to  petitioners  the  right  to  put  into  effect  the  in- ; 
creased  rate  schedules  for  a  period  of  22  days  beyond  ; 
the  date  when  the  commission  was  legallv  authorized  i 
to  suspend  them,  if  petitioners  are  accorded  the  filing ; 
date  to  which  they  are  justly  entitled.  *  *  *  The  or-  | 
der  which  we  are  asked  to  review  is  therefore  sufficiently  ! 
distinct  from  the  general  subject  of  the  litigation  and  ! 
sufficiently  final  and  definitive  to  justify  us  in  exercising  j 
the  power  of  review  vested  in  us  by  the  statute.  (201  j 
F.  2d  at  572.) 

The  Court  of  Appeals  for  the  Fifth  Circuit  in  the  Humble  j 
case,  supra,  where,  as  here,  review  of  a  suspension  order  was 
sought  on  the  ground  of  claimed  lack  of  jurisdiction  over  the  j 
rates  of  independent  producers,  referred  to  the  above  quoted  j 
language  of  the  Fourth  Circuit  in  the  Atlantic  Seaboard  case  j 
and  said  (slip  sheet  opinion,  p.  3) : 

Thus  it  is  apparent  that  the  Court  did  not  undertake  j 
in  the  Atlantic  case  to  review  an  interlocutory  order,  ! 
such  as  the  one  we  have  here,  which  is  not  definitive 
under  the  announced  test  for  reviewability  under  sec¬ 
tion  19  (b). 

Petitioner  also,  for  example,  relies  upon  the  case  of  Co-  j 
lumbia  Broadcasting  System  v.  United  States,  316  U.  S.  407.  | 
(Pet.  Br.  12.)  But.  the  regulations  which  were  challenged  j 
there,  did  “not  depend  on  future  administrative  action”  but,  j 
instead,  operated  “to  control  such  action  and  to  determine  in 
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advance  the  rights  of  others  affected  by  it’*  (31G  U.  S.  at  420). 
In  the  instant  case,  the  very'  nature  of  the  October  2S,  1955 
suspension  order  with  its  provision  for  public  hearing  to  de¬ 
termine  the  justness  and  reasonableness  of  the  petitioner's 
proposed  increased  rates  shows  that  it  is  but  a  procedural 
stepping  stone  to  future  administrative  action  leading  to  the 
final  resolution  of  the  issues  involved  in  petitioners  increased 
rate  proceedings  before  the  Commission. 

See  also  Federal  Power  Commission  v.  Cnion  Producing  Co., 

- U.  S.  App.  D.  C. - .  230  F.  2d  36.  39.  certiorari  denied, 

351  I*.  S.  927;  Gulf  Oil  Corporation  v.  Federal  Power  Com¬ 
mission,  —  U.  S.  App.  D.  C. - .  230  F.  2d  40. 

III.  Petitioner  has  not  exhausted  its  administrative  remedies 
and  judicial  intervention  would  be  premature 

Among  the  principles  limiting  judicial  intervention  prior  to 
completion  of  administrative  action  stated  in  Aircraft  &  Diesel 
Corp.  v.  Hirsch,  331  V.  S.  752.  were:  (1)  There  must  be  the 
initiation  and  complete  exhaustion  of  administrative  remedies 
before  seeking  judicial  intervention,  and  (2)  courts  should  not 
anticipate  the  administrative  decision  with  their  own. 

Petitioner  has  sought  its  review  of  a  preliminary  order  with¬ 
out  waiting  for  a  determination  by  the  Commission  of  the  is¬ 
sues  involved.  For  this  Court  to  interfere  prior  to  a  final 
determination  by  the  Commission  would  be  tantamount  to 
anticipating  the  administrative  decision  with  its  own  and, 
therefore,  one  all-significant  facet  of  the  exhaustion  doctrine 
would  be  judicially  nullified. 

The  whole  purj)ort  of  the  exhaustion  doctrine  is  that  the 
courts  will  not  act  where  petitioners,  to  whom  the  adminis¬ 
trative  remedies  are  available,  have  failed  to  exhaust  those 
remedies.  The  imperative  force  of  the  rule  can  scarcely  be 
overemphasized.  In  fact,  the  Supreme  Court  has  become  un¬ 
usually  peremptory  in  rejecting  attempts  of  lower  courts  to 
carve  exceptions  from  that  rule  and  rigorously  insistent  upon 
undeviating  adherence  to  the  rule.  Myers  v.  Bethlehem  Ship- 
build:ng  Corporation,  303  U.  S.  41;  Macauley  v.  Waterman 
S.  S.  Corporation,  327  U.  S.  540;  Federal  Power  Commission  v. 
Arkansas  P.  d*  L.  Co.,  330  U.  S.  802,  reversing  per  curiam  156 
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F.  2d  S21  (C.  A.  D.  C.) ;  5.  E.  C.  v.  Otis  &  Co.,  338  U.  S.  843, 
reversing  per  curiam  on  the  petition  for  certiorari  176  F.  2d  34.  | 

It  is  also  noteworthy  that  the  Supreme  Court  has  given  no  j 
intimation  that  the  doctrine  of  exhaustion  of  administrative  j 
remedies  has  been  affected  by  the  enactment  of  the  Adminis-  ! 
trative  Procedure  Act.  See,  e.  g.  Allen  v.  Grand  Central  Air -  \ 
craft  Co..  347  V.  S.  535,  546-541;  Franklin  v.  Janco  Aircraft  j 
Corporation,  346  U.  S.  S68.  The  continued  vitality  of  the  ex¬ 
haustion  rule  serves  to  demonstrate  that  the  instant  appeal  is 
premature  and  must  be  dismissed. 

CONCLUSION 

j 

For  the  reasons  stated  herein  the  petition  for  review  should  j 
be  dismissed. 

Respectfully  submitted, 

Willard  W.  Gatchell, 

General  Counsel, 
Howard  E.  Wahrenbrock, 

Assistant  General  Counsel, 

Louis  C.  Kaplan, 

Attorney, 

Counsel  for  Respondent,  Federal  Power  Commission. 

September  1956.  I 
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United  States  Court  of  Appeals  for  the  District  of  Columbia 

Circuit 


No.  1072(3 

October  Term.  1950. 

Northern  Natural  Gas  Company,  petitioner 

v. 

Federal  Power  Commission,  respondent 

Petition  for  review  of  order  of  the  Federal  Power  Com¬ 
mission. 

Before:  Bazelon.  Fahy  and  Washington.  Circuit  Judges. 

JUDGMENT 

This  cause  came  on  to  be  heard  on  the  petition  for  review 
of  an  order  of  the  Federal  Power  Commission  in  this  case  and 
on  respondent’s  motion  to  dismiss  the  petition  for  review,  and 
was  argued  by  counsel. 

On  consideration  whereof.  It  is  ordered  and  adjudged  by  this 
Court  that  the  j>etition  for  review  in  this  case  be.  and  the  same 
is  hereby,  dismissed  on  the  authority  of  United  Gas  Pipe  Line 
v.  Federal  Power  Commission,  86  U.  S.  App.  D.  C.  314.  1S1  F. 
2d  796:  Arrow  Airways  v.  Civil  Aeronautics  Board,  U.  8.  App. 
D.  C.  — .  182  F.  2d  705;  Xational  Airlines,  Inc.  v.  Civil  Aero¬ 
nautics  Board,  No.  10749.  U.  S.  App.  I).  (’.,  appeal  dismissed 
December  19.  1950. 

Dated  February  8,  1951. 

United  States  Court  of  Appeals  for  the  District  of  Columbia 
Circuit. 

Filed  Feb.  8,  1951. 

Joseph  W.  Stewart, 

Clerk. 

A  true  Copy.  Test:  (S)  Joseph  W.  Stewart,  Clerk  of  the 
United  States  Court  of  Appeals  for  the  District  of  Columbia 
Circuit. 

(SEAL) 

(20) 

U.  S.  GOVERNMENT  PRINTING  OFFICE  t»Si 


REPLY  BRIEF  FOR  PETITIONER 


limtrii  States  (Court  of  Appeals 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


No.  13,129 

COLUMBIAN  FUEL  CORPORATION, 

Petitioner, 

v. 

FEDERAL  POWER  COMMISSION, 

Respondent. 


PETITION  FOR  REVIEW  OF  ORDER  OF  THE 
FEDERAL  POWER  COMMISSION 


Of  Counsel: 

Frederick  H.  Stokes, 
Frederic  A.  Collins, 
Donald  L.  Wallace, 

Clark,  Carr  &  Ellis, 
120  Broadway, 


Harry  J.  Gerrity, 

Attorney  for  Petitioner, 

Office  and  P.  0.  Address, 

Suite  1001  Hill  Building, 

17th  and  Eye  Streets, 
Washington  6,  D.  C. 


United  State *  Court  of  Appeal* 

For  the 

District  of  Columbia  Circuit 


New  York  5,  New  York,  p|j£jj  £  (5  1956 


I 


INDEX 


PAGR 

I.  The  unsupported  assumption  of  jurisdiction  re¬ 
lied  upon  in  respondent's  brief  is  not  the  equiva¬ 
lent  of  a  proper  finding  of  jurisdiction  and  will 
not  support  a  suspension  order  .  1 

II.  The  suspension  order  is  not  “preliminary”  or 
“procedural"  as  asserted  in  respondent’s  brief 
at  page  12  and  it  does  constitute  an  unequivo- 
eable  assertion  of  power  over  petitioner  that 
presently  causes  severe  and  measurable  injury  to 


petitioner  and  is,  therefore,  re  viewable .  3 

Cases  Cited 

Aircraft  A’  Diesel  Corp.  v.  Hirsch,  331  U.  S.  752 

(1947)  . 4 

Atlantic  Seaboard  Corp.  v.  F.  P.  C.,  4th  Cir.  201  F. 

2d  508  (1953)  .  3 

Federal  Communications  Commission  v.  Pottsville 

broadcast  in  a  Co..  309  U.  S.  134  (1940)  .  2 

F.  P.  C.  v.  Arkansas  P.  d  L.  Co.,  330  U.  S.  802, 

reversing  150  F.  2d  821  (C.A.  D.C.)  (1946)  .  4 

/•’.  P.  C.  v.  Metropolitan  Edison  Co.,  304  U.  S.  375 
(1938)  . ., .  3 

Hope  Natural  Gas  Co.  v.  F.  P.  C.,  4th  Cir.  134  F.  2d 
287  (1943)  .  3 

Interstate  Natural  Gas  Co.,  3  F.  P.  C.  416 .  2 

Interstate  Natural  Gas  Co.  v.  F.  P.  C.,  331  U.  S. 

6S2  (1947)  .  2 

Isbrandtsen  Co.  v.  United  States,  93  U.  S.  App.  D.C. 

293,  211  F.  2d  51  cert.  den.  347  U.  S.  990  (1954)  ....  3 

Macauley  v.  Waterman  S.  Corp.,  327  U.  S.  540  (1946)  4 

Myers  v.  Bethlehem  Shipbuilding  Corp.,  303  U.  S.  41 
(193S)  .  5 


11 


PACK 


*  « 


X.  L.  Jt.  />.  v.  Patti  more  Transit  Co..  4th  Fir.  140  F. 

5d  51  cert.  den.  521  V.  S.  71  >5  (1045)  .  2 

Panhandle  Eastern  Pipe  Line  Company,  v.  E.  P.  C.. 

5rd  C’ir.  No.  11. <.”>4  decided  .1  illy  2a,  11); >0  .  2 

Phillips  Petroleum  Co.  v.  E.  P.  C..  10th  C’ir.  '227  F. 

2d  470  (1055)  .  :  v  4 

Phillips  Petroleum  Co.  v.  ] \  iseonsin.  547  F.  S.  (575 
(1054)  .  2 

S.  E.  C.  v.  Otis  <(•  Co..  558  F.  S.  S45,  reversing  170 
F.  5d  54  ( C’.A.  D.F.)  <  1040)  . ... .  5 

Slat*'  Corporation  Commission  of  Kansas  v.  /•’.  I\  C.. 

Sth  Fir.  2 1 5  F.  2d  170  ( 1054)  . 

Yiryinian  Pailuay  Co.  v.  I’uited  States.  272  F.  S. 

G5S  ( 1050)  . * .  2 

W  ill/ ur  v.  Enited  States.  5M  F.  S.  5(H)  (1050)  .  2 


Pamphlet  copies  of  Federal  Power  Commission 
Order  No.  174  A  will  he  lodged  with  the  Clerk  for 
the  Court's  convenience. 


*■4 


<4 


lluitrii  Stairs  (Court  of  Appeals 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 

Xo.  13,129 

-  m  i  —  - 

Columbian  Fuel  Corporation, 

Petitioner, 

v. 

Fkokral  Power  Commission, 

Respondent. 


REPLY  BRIEF  FOR  PETITIONER 
ARGUMENT 

I.  The  unsupported  assertion  of  jurisdiction  relied 
upon  in  respondent’s  brief  is  not  the  equivalent  of  a 
proper  finding  of  jurisdiction  and  will  not  support  a 
suspension  order. 

Respondent's  brief  assumes  that  the  Commission  has 
jurisdiction  over  the  petitioner.  An  unsupported  asser¬ 
tion  ot‘  jurisdiction  by  a  commission  without  even  a  cur¬ 
sory  examination  of  the  facts  relating  to  petitioner  is  not 
the  equivalent  of  a  necessary  and  proper  finding  of  juris¬ 
diction.  The  Commission,  by  opposing  petitioner’s  motion 
to  require  it  to  file  the  transcripts  in  Docket  G-143  and 
Docket  (1-7009  in  the  instant  proceeding  (Pr.  Br.  4), 
clearly  shows  first,  that  the  Commission  did  not  examine 
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the  facts  in  issue  and  second.  that  it  opposed  any  attempt 
to  hriiiir  those  facts  before  this  Court. 

Respondent V  brief  miseon>trues  petitioner's  argument 
as  invoking  the  principle  of  res  judicata  (Re.  Br.  3,  5-6). 
Res  judicata  denies  a  litigant  another  hearing  on  the 
previously  decided  matter.  Petitioner  here  had  a  hearing 
in  Docket  (1-143  and  was  held  not  subject  to  the  Commis¬ 
sion's  jurisdiction  (J.A.  21  et  so/.).  Since  that  time  no 
hearing  has  been  held.  Petitioner's  tilings  with  the  Com¬ 
mission  since  that  time  have  always  been  made  under  pro¬ 
test.  with  the  jurisdictional  issue  specifically  reserved 
(J.A.  51).  By  its  suspension  order  the  Commission,  with¬ 
out  ever  having  examined  the  jurisdictional  facts,  merely 
assumes  that  they  are  the  same  facts  involved  in  Interstate 
Saturn!  Gas  Co..  3  F.  I*.  C.  416,  Interstate  Saturn!  Gas 
('o.  v.  F.  V.  331  V.  S.  (>'<2,  and  other  cases  cited  in 
Phillips  Petroleum  Company  v.  I Visconsin,  347  U.  S.  672, 
678.  footnote  5,  referred  to  in  respondent's  brief  at  paged. 
This  assumption  by  the  Commission  is  without  support 
and  the  record  here  shows  that  t lie  Commission  did  not 


even  review  its  own  files  in  Docket  (i-143  before  reversing 
itself  and  holding  petitioner  subject  to  its  jurisdiction 
based  on  the  false  assertion  of  jurisdiction. 

The  Commission’s  citation  of  Federal  Communications 
C ommission  v.  Pottsrille  Broadcast  inf/  Company,  301) 
C.  S.  134  (Re.  Br.  3,  5),  Wilbur  v.  United  States,  2S1  U.  S. 
206  (Re.  Br.  3,  5),  Yiryinian  Railway  Company  v.  United 
States,  272  U.  S.  658  (Re.  Br.  3,  5),  Sational  Labor  Rela¬ 
tions  Board  v.  Baltimore  Transit  Company,  3rd  Cir.,  140 
F.  2d  51,  cert.  den.  321  C.  S.  705  (Re.  Br.  3,  5),  and  Pan¬ 
handle  Eastern  Pipeline  Company  v.  F.  P.  C.,  3rd  Cir., 
No.  11,734,  decided  July  25,  1956  (Re.  Br.  3)  is  irrelevant 
here  because  in  each  of  those  cases  hearings  had  been  held 
and  evidence  taken  as  to  whether  or  not  the  parties 
aggrieved  were  subject  to  the  jurisdiction  of  the  agency 
involved. 


*  • 


◄ 


4 


A 


k  4 


4 


% 


%«4 


•4 


A 


♦ 


L 


3 


II.  The  suspension  order  is  not  “preliminary”  or 
“procedural”  as  asserted  in  respondent’s  brief  at  page 
12  and  it  does  constitute  an  unequivocable  assertion 
of  power  over  petitioner  that  presently  causes  severe 
and  measurable  injury  to  petitioner  and  is,  therefore, 
reviewable. 

The  suspension  order  is  final  and  conclusive  with  re¬ 
spect  to  the  matters  within  its  scope.  The  Commission 
lias  no  power  to  refund  to  the  petitioner  funds  withheld 
from  it  during  the  five  month  suspension  period.  State 
Corporation  Commission  of  Kansas  v.  F.  P.  C.,  Sth  Cir. 
2 IT)  F.  2d  170,  Hope  Xatural  Gas  Company  v.  F.  P.  C.,  4th 
Cir.  134  F.  2d  2S7,  310.  Petitioner  is,  therefore,  presently 
irrevocably  financially  injured  by  the  suspension  order. 
Further,  the  Commission  has  no  right  to  maintain  the 
“status  quo"  unless  it  has  jurisdiction  over  petitioner. 
The  Commission  did  not  examine  any  facts  or  evidence 
upon  which  it  could  find  that  it  had  jurisdiction.  The  sus- 
pension  order,  therefore,  constitutes  a  clear  '.unequivocable 
assertion  of  power  over  petitioner  entitling  petitioner  a 
review  of  it.  Atlantic  Seaboard  Corporation  v.  F.  P.  C., 
201  F.  2d  3GS,  which  involved  an  illegal  suspension  order 
and  decided  that  it  was  reviewable.  See  also  to  the  same 
effect  Phillips  Petroleum  Company  v.  F.  P.  C.,  10th  Cir. 
227  F.  2d  470,  and  the  decision  of  this  Court  in  Isbrandtsen 
Co.  v.  United  States,  03  U.  S.  App.  D.C.  293,  211  F.  2d 
f)l,  cert.  den.  347  U.  S.  900. 

Federal  Power  Commission  v.  Metropolitan  Edison  Co., 
304  C.  S.  375  cited  by  the  respondent  (Re.  Br.  12)  does 
not  invalidate  any  of  the  principles  stated  above,  it  merely 
holds  that  a  company  cannot  prevent  an  investigation  of 
itself  by  a  regulatory  agency  by  instituting  a  proceeding 
in  court  on  the  contention  that  the  Commission  has  no 
jurisdiction  over  it. 
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Here  petitioner  has  attempted  to  obtain  a  reexamina¬ 
tion  of  the  jurisdictional  issue  rather  than  t<*  make  an 
attempt  to  block  such  a  determination. 

The  test  of  the  reviewability  of  the  instant  order  is 
clearly  stated  in  Phill'j /V.' rolcam  Company  v.  /•’.  P.  C. 
supra,  where  the  court  stated  at  pa  ire  474: 

“The  ultimate  test  of  reviewability  is  not  found 
in  an  over  refined  technique  •  •  •  Reviewability 

extends  to  an  order  issued  by  the  Commission 
which  finally  determines  the  legal  rights  of  the 
parties  with  respect  to  matters  within  the  scope  of 
review.” 


The  instant  order  clearly  meets  the  test  because,  it  it  is 
sustained,  the  final  ordm*  in  Pocket  C  143  will  have  been 
reversed  and  petitioner  will  have  lost  the  increased  rate 
for  the  five  month  period  without  ever  having  been 
granted  its  requested  reexamination  of  the  jurisdictional 
issue. 

The  Commission  has  asserted  its  assumed  jurisdiction 
over  petitioner  without  ever  havimr  reexamined  the  juris¬ 
dictional  facts. 

The  cases  cited  by  respondent  (He.  Hr.  18-lb)  have  no 
application  to  the  present  situation. 

Petitioner  here  is  not  seeking  to  invalidate  the  Natural 
Has  Act.  Aircraft  <f  J)irsrl  ('tup.  v.  Hirsclt,  33  1  l  .  S.  i52 
(Re.  Hr.  18),  involved  an  attempt  to  invalidate  the  Re- 
neirotiation  Acts. 


Petitioner  here  is  not  seeking  a  declaratory  judgment 
that  it  is  not  subject  to  the  Natural  (las  Act.  Macauley 
v.  Waterman  Steamship  Carp.,  .'>27  V.  S.  f)40  (Re.  Hr.  4, 
is),  involved  a  declaratory  judgment  that  the  company  was 
not  subject  to  the  Renegotiation  Acts  and  F.  P.  C.  v. 
Arkansas  P.  <f-  L.  Co..  330  V.  S.  802,  reversing  150  F.  2d 
821  (C.A.  D.C.)  (Re.  Hr.  4,  IS),  involved  a  declaratory 
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judgment  a<  to  whether  the  Federal  Power  Commission 
<»r  the  Arkansas  Public  Service  Commission  had  juris¬ 
diction  over  the  company. 

Petitioner  here  is  not  seeking  to  enjoin  the  Commission 
from  holding  a  hearing.  In  Myers  v.  Bethlehem  Sshipbuild- 
i)i'j  Corp.m  30:>  P.  S.  41  (Re.  Br.  4,  IS),  the  company  sought 
to  enjoin  the  National  Labor  Relations  Board  from  holding 
a  hearing  and  in  6'.  E.  C.  v.  Otis  cO  Co.,  33S  U.  S>.  S43, 
reversing  17b  F.  2d  34  ( C.A.  D.C.)  (Re.  Br.  4,  19),  the 
company  sought  to  enjoin  a  proceeding  against  it  by  the 
S.  K.  C. 

To  permit  tlie  Commission  to  issue  a  suspension  order 
without  ever  having  reexamined  the  facts  as  to  whether 
or  not  petitioner  is  subject  to  the  Commission’s  jurisdic¬ 
tion  strikes  at  the  verv  “heart"  of  the  “regulatorv  svs- 
tern"  and  denies  petitioner’s  right  to  collect  increased 
rates  for  tin*  suspension  period  prior  to  a  proper  deter¬ 
mination  that  it  is  subject  to  any  regulation  at  all. 

'The  Commission  had  decided  after  hearing  in  Docket 
(i  143  that  the  petitioner  was  not  subject  to  its  jurisdic¬ 
tion  (.1.  A.  21  et  seq.).  Since  that  time  petitioner  has 
made  all  of  its  filings  under  protest  (J.  A.  51),  and  has 
consistently  attempted  to  obtain  from  the  Commission  a 
determination  of  the  jurisdictional  issue  here  involved. 
If  this  Court  invalidates  the  suspension  order,  the  Com¬ 
mission  will  be  required  to  make  that  redetermination 
before  it  is  permitted  to  suspend  petitioner’s  rates  for  the 
period  here  involved. 
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Conclusion 

Wherefore.  having  demonst rated  to  tlu*  Court  that  the 
order  complained  of  was  invalid  and  is  reviewable,  peti¬ 
tioner,  therefore,  prays  that  this  Court  enter  a  judgment 
>etting  said  order  aside  and  such  other  orders  as  to  this 
Court  may  seem  just. 

Dated:  September  2<>,  11)511, 

Respectfully  submitted, 


Of  Counsel: 


Harry  J.  (If.rrity, 

Attorney  for  Petitioner , 

Office  and  1*.  ( ).  Address, 

Suite  1001  Hill  Building, 

17th  and  Eye  Streets, 
Washington  G,  I).  C. 


Frkdkkick  H.  Stokes, 


Frederic  A.  Coluns, 
Donald  L.  Walijvce, 

Clark,  Carr  &  Ellis, 
120  Broadway, 

New  York  5,  New  York. 


